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or 


THE DECISIONS 


oF 


THE SUPREME COURT OF ALABAMA: 


CONTINUATION OF 


SANUARY TERM, 1837. 


DRIVER VS FORTNER. 


Points as to fraud, in the sale of trust property, by 
a creditor. 

As to evidence in Chancery causes. 

As to prayer for relief, in a bili in Chancery. 


1. Where A. executed a deed of trust in favor of B. to secure 
the payment of a debt, and afier fruitless efforts for set- 
tlement, which were resisted by B. the latter endeavor 
edto force a sale of slaves under the deed, to prevent 
which, A applied for, and obtained an ‘injunction; and B, 
exerted himself to prevent A from obtaining the necessary 


surety, and upon the sale of the trust property, demanded 


specie—whereby it appeared that the slaves were sold at a 
loss to’A. Ona bill filed by A, it was he!ld— 
2. First—That equity had the power to set aside the sale, un- 
5D P. 2 
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der the trust deed, on the ground, that equity is authorised 
totake from a party, or third person, the. benefit derived 
from his. fraud, by the prevention of an act to be done by 
another: and By having by false representations, prevent- 
ed A trom litigating his rights before the sale, he should not 
have benefit from his purchase at the sale, but that the 
slaves should be held as a security, for the amount due upon 
the debt secured by the deed—liable to a return to A, on 
payment of the trust debt. 

3. Secondly—That a payment made by A to B, without par- 
ticular direction as to its application, might well be applied 
by B, to the payment of a debt, other than that secured by 
the trust deed. 

4. Thirdly—That a payment made by A to B, and charged to 
have been extorted as usurious interest—-the usury not be- 
ing denied by B, in his answer, but avoided; and no proof 
being made, that the payment was applied to the benefit of 
A, should be credited against the trust debt. 

5. It seems, that one having a lien upon property, liable to 
waste or loss, might well stipulate with his debtor to have 
it insured; and might receive a premium, and take the risk 
himself—provided the transaction be bona fide. 

6. A bill for an injunction, not filed as an original, the order 
upon which has not been complied. with, cannot be consider- 
ed a record of Court, so as, of itself, to become evidence 
in a suit in Chancery, between the same parties. 

7. Though, it seems, a bill in Chancery, basing its material 
allegations upon such bill for injunction, and its existence 
being admitted by the answer, might dispense with proof 
of it. 

8. The prayer of a bill in Chancery, is an essential part, and 
without its insertion, no decree can be rendered for a com- 
plainant. 

9. Under a general prayer for relief, with or without a special 
prayer, a Court of Chancery, will award such relief as may 
be made out by the bill, or as is consistent with the cause, 
though variant from relief specially prayed. 

10. But where specific relief only is prayed, Chancery will 

not go further than its terms require. 
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The defendant in error exhibited his bill on the 
equity side of the Circuit Court of Madison, setting 
furth, that on the eleventh day of May, eighteen 
hundred and thirty, he executed a deed of trust to 
Thomas J. Sumner, as trustee, for the benefit of 
the plaintiff, which was intended to secure the pay- 
ment of a note, given by the defendant to the plain- 


tiff, on the fifteenth of January, eighteen hundred © 


and thirty, for the sum of two hundred dollars, 
with interest from the date, due on the first day of 
March, eighteen hundred and thirty one—That, 
about the third day of June, next after the maturi- 
ty of the note, the defendant being hard pressed for 
money, went to the plaintiff and informed him of 
his embarrassments, and his reluctance to part with 
his property embraced in the deed, in as much as 
they were three family negroes; and paid him 
ninety-seven dollars in the paper currency of the 
country, which was then selling at a discount, that 
reduced it to ninety-five dollars and thirty-five 
cents. ‘The defendant, being unable to pay the 
balance, offered a per cent. above the legal inter- 
est, for time, whereupon, the plaintiff agreed to 
give time, until the first of March, eighteen hundred 
and thirty-two, if the defendant would, in addition 
to legal interest, pay thirty per cent.—to this he re- 
fused to assent—stating that hehad rather have 
his property sacrificed by a forced sale, under the 
deed; and requested the plaintiff to return to him 
the money he had paid him, and resort to the deed. 
But, this the plaintif declined doing, saying he had 
the money, and intended keeping it—and then cre- 
dited the note with twenty-seven dollars, applying 
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' eighteen dollars and twenty-seven cents to the pay- 


ment of a small note he held against the defendant, 
and the balance to the payment of usurious inter- 
est, against his directions. 

It was further shewn, by the bill, that on the 
fourth of June, eighteen hundred and thirty-two, the 
defendant having procured an acceptance in the 
plaintiff ’s favor, for forty to sixty dollars, and ex- 
pecting in a few minutes, to receive enough money 
for the purpose, determined to pay off the note with 
the demand of thirty per cent. as a premium for de- 
lay; but was surprised, on informing the plaintiff of 
his intention, to learn, that he still demanded, in ad- 
dition to the payment he had received, two hun- 
dred and seventy dollars. This sum the defendant 
promptly refused to pay—whereupon, the plaintiff 
endeavored to force him to pay it. 

The bill also showed, that immediately after a 
failure to settle, the plaintiff had caused to be pub- 
lished, a notice for the sale of the negroes under 
the deed, on the eighteenth of June, eighteen hun- 
dred and thirty-two; and that the defendant, a few 
days before the day of sale, applied for, and obtain- 
ed an order for an injunction, inhibiting the sale up- 
on the payment by him, of one hundred and twen- 
ty six dollars and sixty-five cents, to the clerk of 
the Circuit Court of Madison, and entering into 
bond, with sufficient security, in one hundred dol- 
lars. The plaintiff, that he might purchase the ne- 
groes at a great sacrifice, was sedulous in his efforts 
to prevent the defendant from giving the bond, pro- 
vided for by the order, by falsely reporting his in- 
solvency—that he owed large sums of money, &c. 
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That the plaintiff objected to, and induced the 
clerk to refuse a surety who was tendered, fuisély 
representing him to be insolvent.—That he follow- 
ed the defendant, and would dissuade every person 
from becoming his surety, whom the defendant 
would solicit; and did actually prevent a Mr. 
Brandon from becoming such, by his misrepresen- 
tations. 

It was further shewn that the plaintiff interposed 
similar obstacles to the collection of money by the 
defendant, by forbidding the man who accepted the 
order, for from forty to sixty dollars in his favor; 
(but which had never been delivered to him, and 
for which he had never given value.) not to pay the 
amount to the defendant. And further—that the 
plaintiff directed the clerk to receive nothing but 
“ specie dollars;” and inhibited him from receiving 
United States’ Bank notes, at any discount—that 
the defendant found it impracticable, under the cir- 
cumstances, to give the surety, and to procure the 
specie. A sale, of course, took place, at which it 
was announced, that nothing but specze would be 
received. ‘The few persons who attended the sale, 
were taken by surprise, and two or three of them, 
were in search of specie, when two of the negroes 
were bid off by one B. Metcalf, for the plaintiff, at 
the price of two hundred and twenty-nine dollars, 
a price, which it was alleged, was much below their 
true value—and the plaintiff refused to pay to the 
defendant, any excess, after discharging the de- 
mands of the deed, save only the sum of seven 
dollars and eighty cents; which he declined re- 
ceiving. 
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The bill after many interrogatories, concluded 
with the following prayer: “And may it please your 
Honor, to grant the States’ most gracious writ of 
subpena, commanding &c. and that on final hear- 
ing, said defendant be compelled to deliver to your 
orator, the said two negroes; on condition that your 
orator pay the balance of the said note, in said deed 
specified, with the interest, after deducting the said 
ninety-five dollars and thirty five cents; or if said 
negroes or either of them, should in the meantime 
die, the defendant be decreed to pay the sum of four 
hundred and fifty dollars, said debt being deducted, 
and that in either case, defendant be bound to can- 
cel the said note, and this your orator, as in duty 
bound, will ever pray, &c.” 

To this bill, the plaintiff in error, answered, ad- 
mitting the sale of the negroes, under the deed of 
trust, and the purchase by him, for two hundred 
and twenty-nine dollars—-that a requisition was 
made of specie, but that he acted openly and fairly 
in this. He denied all oppression or unfairness in the 
sale—-denied that he exacted two hundred and seven- 
ty dollars of the defendant, or any sum beyond what 
was actually due; that after the sale, he tendered 
to the defendant, but seven dollars and eighty cents, 
because this was the entire balance—denied that 
he ever endeavored to prevent any one from be- 
coming the defendant’s surety. He admitted that 
he represented to some persons, and particularly to 
Mr. Brandon, that he thought the complainant in- 
solvent; but these representations were made in 
consequence of inquiries made of him. The plain- 
tiff admited that he objected to the sufficiency of the 
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surety offered to the clerk—and Cid so, because he 
wasa poor man, of doubtful ability. He admited the 
receipt of ninety-five dollars and thirty-five cents ; 
but denied that he appropriated it otherwise than 
as defendant directed—denied the reception of usu- 
rious interest—stated that defendant asked of him 
indulgence on his note, which he refused; but as- 
sented afterwards to allow it, upon defendant’s re- 
presenting, two of the three slaves, to be small and 
of little value, and if then sold, he would be de- 
prived of the third, (their mother,) who would also 
have to be sold to pay the debt. Whereupon, the 
fifty dollars was taken, as a fair equivalent for the 
risk of loss, by death or otherwise, of the negroes. 

The Chancellor below, rendered a decree, setting 
aside tiie sale under the deed; and the plaintiff took 
a writ of error. 


McClung, for plaintiff in error—Robinson, contra. 


COLLIER, J.—The questions of fact, arising 
upon the bill and answer, touching which they are 
in conflict, and which are to be determined by the 
proof in the cause, are these: 

First—Did the plaintiff fraudulently prevent the 
defendant, by false statements or otherwise, from 
complying with the conditions of the order, for the 
issuance of an injunction? 

Second—Did the plaintiff refuse to allow to the 
defendant, all proper credits upon the debt secured 
by the deed of trust? 

Third—If the plaintiff prevented a compliance 
with the terms of the order, for an injunction, has 
the defendant sustained an injury thereby? 
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Several witnesses were examined at the instance 
of the defendant, and their depositions were read 
on hearing in the Circuit Court. William Brandon, 
whose deposition stood first in order, said that he 
consented to become the deiendant’s surety in the 
bond, for an injunction, if the defendant would give 
him a deed of trust, on dhe negroes. But the plain- 
tiff said to him, that if he became the defendant’s 
surety, and received a deed of trust on the negroes, 
the negroes would be taken from him, by exe- 
cution, then in the hands of one Flanagan. 'The 
plaintiff then asked witness, if he would become 
the surety of such a rascal as the defendant, and 
thereby prevent an honest man from collecting a 
just debt, to which witness replied that he would 
become his surety, if he would make him safe.— 
Plaintiff then remarked to witness, that he had no 
means to make him safe, and that what property 
he had, would not pay his just debts. 

William D. Hollowell, a witness for defendant, 
stated, that in the Spring of eighteen hundred and 
thirty-two, he accepted a conditional order, drawn 
by the defendant in favor of the plaintiff, for from 
forty to sixty dollars. Ue did not know whether 
this order was to be eredited on the deed of trust, 
but recollected, that the plaintiff stated, he hada 
deed of trust, the whole or a part of which, the de- 
fendant was to settle on that day—he did not know 
that his acceptance went into the plaintiff’s hands. 
Some altercation took place between the parties, in 
the course of their settlement, the particulars of 
which, he did not know, having withdrawn from 
where they were. The witness was prevented by 
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the plaintiff, from paying to the defendant, the 
amount he was owing him, (defendant,) by giving 
the witness notice, that he would hold him respon- 
sible. At the sale, the witness recollected that the 
plaintiffwas a bidder. 

Lemuel Mead, was examined at the instance of 
the defendant. ‘This witness was the clerk, to 
whom the order for an injunction was directed, and 
said, that, about that time, the plaintiff stated to 
him, that the defendant was insolvent, or would be 
so, and that he had claims against him, to the 
amount of six hundred dollars. 

The defendant offered one Anyan, asa surety for 
the injunction—The plaintifi objected to him, say- 
ing, either that he was insolvent, or his engage- 
ments were as large as he could meet, and threat- 
ened to make witness liable, if he accepted him: 
the witness thought, he understood from both par- 


im 1 


ties, that the plaintiff had forbid Hollowell from 
paying to the defendant, the sum due from him; and 
that for the cash, directed by the order for an injunc- 
tion, he was directed to receive nothing but specie. 
At the sale, the plaintiff proclaimed that nothing 
but specie would be received, not even United 
States’ 


< notes, at twenty-five per cent. and wit- 
ness thought he said, even fifty per cent. discount. 
The demand of specie, he thought, prevented the 


hb. as they otherwise 
; y, 


negroes from selling for as muc 


would have done, trom fifty to seventy dollars— 


perhaps not so much 

William Echols, in his exaimtnuation. stated that 
1? . a ' . ¢ ° , , ° 
he considered Anyan. (the individual who was of- 
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fered by the deicndant as his suretv to thie clerk.) 
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as solvent; and that the difference between the cur- 
rency of the country, and specte, was refused at the 
sale, and that but for the requisition of specze, he 
thought the negroes would have sold for three hun- 
dred dollars. 

Joseph B. Bradford, said, that at the meeting of 
the parties, which took place in his counting room, 
a short time previous to the sale, and when they 
appeared to be endeavoring to settle, an alterca- 
tion took place and violence ensued. 

B. Metcalf, thought the value of the negroes, at 
the time of the sale, was about two hundred and 
thirty dollars. About the time of the sale, he heard 
the plaintiff tell Hollowell, that he should hold him 
responsible on his acceptance. 

Stephen S. Ewing, thought the negroes were 
well worth two hundred and fifty dollars—heard 
plaintiff say that no good man or honest man would 
become the defendant’s surety, assigning as a rea- 
son, that he wasa bad man. Witness thought that 
plaintiff was unwilling for defendant to give the 
surety required—thought Anyan was solvent for 
two hundred dollars. He said, it was proclaimed 
by the plaintiff, at the sale, that specie would be 
required, and that United States’ money would not 
be received at twenty-five per cent discount; but 
witness thought there would not have been much 
difficulty in procuring the specze. 

B.S. Anyan stated, that the plaintiff, in conver- 
sation with him, denied having received usury of the 
defendant, and speaking of him in most disreputable 
terins, said he did not believe that he could give 
the security for the injunction. Witness stated, that 
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when he was offered to, and rejected by the clerk, 
asa surety for the defendant, he was worth not 
less than six hundred dollars. | 

Joseph Pickens, thought the negroes worth, at 
least, one hundred and fifty dollars, each, and that 
he should have thought Anyan, good, for at least, 
six hundred dollars, 

Miles McMillian said, that he did not think him- 
self very capable of determining the value of the ne- 
groes, but could not give more than three hundred 
dollars, without informing how much he thought 
them to be worth. 

This closes an abstract of the testimony, so far 
as it is material to the points in controversy. 

The Circuit Gourt, by its decree, set aside the 
sale, made the Sheriff a trustee to execute the trust 
under the deed, and substantially granted the 
prayer of the bill. 

In respect to the first question to be examined 
upon the bill and answer, we think that the proofs 
in the cause, very satisfactorily shew, that the 
plaintiff in error, by representations which he has 
not only failed to make good by proof, but which 
are disproved, did prevent the defendant from cem- 
plying with the conditions of the order, for an 
injunction to restrain the sale of his negroes, un- 
der the deed of trust. Anyan, who was offer- 
ed to the clerk, was entirely sufficient; yet the 
plaintiff objected to his reception, and threatened 


-to charge the clerk, if he accepted him. 


Brandon, who had consented to become the de- 
fendant’s surety, (upon receiving a deed of trust 


upon the negroes, embraced in the deed already 
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referred to,) was prevented by the statement of the 
plaintiff, that he was insolvent, and that a deed for 
Brandon’s benefit, would be over-reached by exe- 
cutions of an older date. Lastly, his repeated rep- 
resentations, (and when not applied to for informa- 
tion,) that the defendant was, or soon would be in- 
solvent, and that he wanted moral principle, were 
well calculated to prevent all who wished to main- 
tain friendly relations with the plaintiff, or who 
were not particularly friendly with the defendant, 
from lending him their aid. 

The plaintiff, not only prevented the defendant 
from giving the surety, but also from procuring the 
money, to make the deposite with the clerk, which 
the order contemplated. 'This sufliciently appears, 
by his forbidding Hollowell, not to pay to the de- 
fendant, the sum for which he had once accepted in 
favor of the plaintiff, but the right to which, still 
remained in the defendant. 

Whether the demand of specte was intended to 
prevent a compliance or not, to say the least of it, 
the refusal to receive United States’ Bank notes, 
or the currency of the country, at a discount, above, 
what was the fair rate of exchange, was out of the 
usual course of dealing ; and we can but think, man- 
ifested a disposition to oppress, however legitimate 
such a course of procedure might be. 

Our conclusion upon the facts, is, that the evi- 
dence proves, the plaintiff did fraudulently pre- 
vent, by false statements, the defendant from prose- 
cuting a suit upon his bill, for an injunction—in con- 
sequence of which, the sale of the slaves, under the 
deed of trust, was made without his option. 
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Let us now inquire, whether, the powers of equi- 
ty are adequate to aflord redress. 

“Fraud,” it is said, “is infinite;’ hence, a Court 
of equity, cannot prescribe any fixed or invariable 
rules, as to the extent to which it will go, in reliev- 
ing against it. Were the Court, to say, “thus far 
we will go, and no farther,” the ingenuity of man 
would soon devise shifts to baille its powers. With- 
out pretending to define the vast variety of positive 
and constructive frauds, against which Chancery 
relieves, we will proceed at once, to show that the 
case at bar, comes within the principle of the rule, 
which authorises equity to take from a party, the 
benefit he may have derived from his own fraud, 
by the prevention of an act, to be done for a third 
person. ‘T'o shew that this doctrine is considered 
as settled, we refer to 1 Slory's Eq. (258.) 

The learned author, thus lays it down: “Courts of 
Equity hold themselves entirely competent to take 
from third persons, and @ fortzor2, from the party him- 
self, the beneiit which he may have derived from his 
own fraud, imposition or undue influence, in procu- 
ring the suppression of such acts.” 

In Maester vs Gillespie,* by the application of this *1 
principle, it was held that a devisee, who prevents ” 
a testator from charging his estate with a legacy, 
by telling him it is unnecessary to give himself that 
trouble 
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that it should be paid, shall be chargeable 
in Equity, as he prevented an effectual charge. 
And Lord L/don, in Huguenin vs Boseley,+ says, os Ten) 
“T should regret that any doubt could be entertain- 
ed, whether it is not competent for a Court of equi- 


ty to take away from third persons, the benefit 
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which they have derived from the fraud, imposi- 

tion and undue influence of others.” 
*2Ves.629 And the case of Bridgeman vs Green,* is noticed, 
:l as an express authority, in which Lord Hardwicke 
| observed, “if a person could get out of the reach 

of the doctrine and principle of this Court, by giv- | 

ing interests to third persons, instead of reserving 
them to himself, it would be almost impossible ev- 
er to reach a case of fraud.” 

This last case came before the Lords Commis- 
sioners, When Lord Chief Justice W2/mot, express- 
ed himself in strong terms to the same eflect.— 
And Lord Thurlow, in the case of Luttrell vs Wal- 
tham, maintained the same doctrine, as being well 
known in Equity, and considered it clear, even in 
favor of a volunteer, that the intention of a tenant 
in tail, who was prevented from completing a reco- 
very, by the fraud of a person whose wife was en- 
titled in remainder, should not be defeated; and 
held that the estate should be treated as if a reco- 
very had been suffered. 

To apply the principle of these authorities — 
The plaintiff having, by representations which he 
failed to make good by proof, prevented the defen- 
dant from litigating his rights before the sale, he 
should not derive any advantage from his purchase 
of the negroes; but should hold them as a security 
for so much as is due upon the debt secured by the 
deed, and be liable to return them to the defen- 
dant, when that debt is extinguished. 'The proof, 
showing the sale and purchase, so far as the plain- 
tiff is concerned, to be the result of fraud, can not 
be upheld in Equity, if the defendant has been in- 
jured by it. 
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All the witnesses, with the exception of Mr. 
Metcalf, concur in the belief, that the negroes sold 
at a sum below what they were worth. One wit- 
ness thinks that they were worth twenty dollars 
more than they sold for, while all the others think 
they were sold from fifty to seventy dollars less 
than a fair price. It is then manifest, that the de- 
fendant has sustained a loss by the sale. 

In regard to the payment of the ninety-five dol- 


lars and thirty-five cents, there is an absence of 


proof of any direction being given as to its applica- 
tion, at the time of payment. ‘The plaintiff then 
had the right to appropriate so much of it as was 
necessary to extinguish the small note; and as it 
does not appear that he had other demands than 
that secured by the deed of trust, that should have 
been credited by the balance remaining in his 
hands. 

The plaintif in error den‘es the reception of 
usurious interest, and insists, that he considered fif- 
ty dollars of the sum paid him, a fair equivalent 
for the risk he would run of losing his claim by 
the death of the negroes conveyed by the deed.— 
This statement in the answer, is not a direct deni- 
al of the allegation in the bill, which drew it 
forth; but is rather in avoidance, and according to 
the rules of procedure in equity, must be proved.— 
There being, then, no proof that the plaintiff ap- 
plied it, for the benefit of the defendant, the latter 
may claim it as a credit upon the debt in contro- 
versy. 

We do not pretend to intimate an opinion, that 


a party who has a lien upon property liable to 


23 











CASES DETERMINED 





*3 Bibb 
R. 157. 


DRIVER US FORTNER. 


waste or loss may not stipulate with his debtor, to 
have it insured—nor can we discover any objection 
to his receiving a premtum, and taking the risk 
himself, if the transaction be fair and dona fide. 

The bill on which the defendant obtained an order 
for an injunction, could not be considered as a record 
of the Circuit Court. ‘To impart to it this character, 
it was necessary that the terms of the order, on 
which process was awarded, should have been 
complied with, or that the bill had been filed as an 
original. Until this was done, it was the private 
paper of the defendant, and could not have been 
authenticated by the certificate of the clerk, but 
should have been proved by deposition. Had it 
been an exhibit with the bill, it might have been 
proved by a witness examined ore denus, at the 
hearing.* 

However a paper may be offered, whether as a 
writing refered to in the pleadings, or as an exhibit 
in the cause, the Judge presiding, cannot by the 
mere recogiition of its genuineness, authorise it to 
be used as evidence. So that in the admission of 
the bill, affidavit and order, upon the knowledge he 
professed to have of the hand writing of the parties 
whose respective acts were before him, it is believed 
that the Judge of the Circuit Court, erred. Yet 
the error is one, by which neither party could be 
injured, for the present bill, refers to the bill and or- 
der for an injunction, and predicates some of its most 
material allegations upon it; and the answer, (if not 
directly,) does by implication, admit the exhibition 
of such bill, and the order for an injunetica. "Phis 
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dispensed with all proof in regard to it, and renders 
the objectionable evidence, superfluous. 

Though the defendant has made out a good title to 
relief in Equity, yet he does not ask such relief by the 
prayer of his bill, as his case requires. He asks that 
the negroes may be delivered up to him, on the 
payment of so much of the debt as may still remain 
unpaid, after deducting the sum of ninety-five dol- 
lars and thirty five cents, which he had paid the 
plaintiff; or if either of the negroes die in the mean- 
time, that four hundred and fifty dollars be decreed 
to be paid him, after deducting therefrom, so much 
of the debt as may be due; and that in either case, 
the note be cancelled. 

The first branch of the prayer, supposes that the 
sale is to be set aside, and thus far, may be proper 
enough. But upon this being done, the practice of 
a Court of Equity requires, that it should make such 
disposition of the cause, as may prevent further lit- 
igation, and be definite upon the rights of the par- 
ties. To do this, it is necessary to ascertain how 
much is yet due upon the debt secured by the deed, 
that a decree may be rendered for this sum;and to 
ascertain the terms of the deed, so that the negroes 
may be again sold at the place where, and the time 
when, it directs; unless the debt should be paid. so 
as to rendera sale unnecessary. ‘To make such a 
decree, there should be some proof of the deed— 
This may, however, not be indispensable, and as 
the plaintiff has not exhibited it by his answer, as 
called on to do, the Court may proceed without it, 
taking care to direct a sale on terms, quite as ben- 
eficial to him, as the deed contemplates. 
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The prayer of a bill is deemed an essential part 
of it, and if it want it, no decree can be rendered 
in favor of the complainant. 

Bills usually seek both specific and general relief, 
viz: 'That certain things therein expressed, may be 


. decreed, “and that the complainant may have such 


other or further relief, as shall seem meet, or the 
case may require.” If this latter prayer be made, 
the Court will adjudge to the complainant, such re- 
iief as is compatible with the case made out by the 
bill; although it be other than that specially asked: 
and even if the special prayer be wholly omitted, 
it is competent under the general prayer, to give the 
proper relief. Butifa bill ask for specific relief only, 
the Court is confined in its action to the special pray- 


*2 Atk. 3-er and cannot go beyond it.* 


Ibid. 141- 
3 Ibid. 132 
2 Ves. 225 


In the present case, the bill has no prayer for 


> general relief; and the special prayer is not such 
2 Peters as to authorise us to adjudge, finally, the rights and 


595. 


interests of the parties. The decree of the Circuit 
Court being erroneous, the same is reversed, and 
the cause remanded, that the defendant may obtain 
leave to amend his bill, if he wishes, so as to have 
the relief we have indicated, to be proper. And it 
is further decreed, that each party pay his own 
costs, in this Court. 





HOPKINS, ©. J. not sitting. 
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As to the bond of a constable. 


1. How far the omission of a constable to renew his bond an- 
nually, as required by statute, would be a failure to per- 
form the duties of his office—quare? 

2. But the statutory requirement, that these officers shall re- 
new their bonds annually,—as affecting the liability of 
their sureties,—is to be considered upon the principle regu- 
lating the bonds of officers elected annually. 

3. So, the sureties of a constable to his bond, can not be made 
liable for defaults of that officer, committed after the expi- 
ration of a year from the time of executing it. 


On a writ of error to the Circuit Court of Tus- 
kaloosa. 

This was a motion submitted by the plaintiffs in 
error, for the object of testing the liability of the 
defendants, as sureties to the bond of a constable. 
The default of the constable consisted in his fail- 
ure to return an execution. 

The facts were these: the bond was executed 
on the first day of September, eighteen hundred 
and thirty-three, and the executions, for the failure 
to return which the parties were sought to be 
charged, went into the constable’s hands on the se- 
venth day of August, eighteen hundred and thirty- 
four, and were returnable on the seventh day of 
September thereafter. 

A judgment was given for the plaintiffs, before 
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a justice of the peace—and on appeal to the Cir- 
cuit Court, it was rendered for defendants. 


Peck, for the plaintiff in error— 
Crabb, contra. 


GOLDTHWAITE, J.—-The defendants became 
sureties for one Barber, on the first of September, 
eighteen hundred and thirty-three, on a bond taken 
in conformity with the requisitions of the statute, 
conditioned for the faithful performance by Barber, 
of the duties of a constable, to which office he had 
been elected; but at what time, does not appear in 
the record before us. 

The plaintiffs put in the hands of Barber, as 
constable, for collection, executions against several 
persons, which he omitted to return in due course 
of law, and thus made himself, (and, as it is insist- 
ed, the defendants, as his sureties, ) liable for the se- 
veral amounts for which the executions were issu- 
ed. It appears that these executions were issued 
on the seventh of August, eighteen hundred and 
thirty-four, and returnable the seventh of Septem- 
ber, following. 

Judgment was rendered for the defendants, by 
the Court below, and the plaintiffs prosecute their 
writ of error to reverse this judgment. 

Several questions have been presented and argu- 
ed; but the conclusion to which we have been 
drawn, renders it unnecessary to notice any other 
than the one respecting the liability of the defen- 
dants, on the bond which they executed. 

The bond itself is not set out in the record; but 
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it is admitted that it was given pursuant to the act 


of eighteen hundred and nineteen,* which requires a Dig. 


constables to enter into bond, with sufficient secu- 
rity, for the faithful performance of the duties of 
their office; and that they shall annually renew their 
bonds, or on failure so to do, the Chief Justice, (now 
Judge,) of the County Court shall give notice there- 
of to the commanding officer of the district for 
which the defaulting constable has been elected, 
who shall proceed to elect another person to fill his 
place, in the same manner as provided for in the 
case of a vacancy. 

It is contended by the plaintiffs, that this statute 
is governed, and in some measure superseded, by 


the act of eighteen hundred and twenty-two,f th. 299. 


which provides that constables shall hold their offi- 
ces for three years, and until their successors shall be 
duly qualified. And that the bond, in this case, be- 
ing for the performance of the duties of the office, 
must cover the whole term, unless superseded by a 
new bond,—or, as the act of eighteen hundred and 
nineteen considers it, a renewal of the old one.— 
And, it is insisted, that the community, who have no 
control over the officer, ought not to be prejudiced, 
either by hzs failure to renew his bond annually, or 
by that of the Judge of the County Court, to va- 
cate his office, on such default. 

These reasons are certainly not without force; 
but it is unnecessary to consider how far the omis- 
sion to renew the bond, would be a failure to per- 
form the duties of his office, as that question can 
not be considered in this case; and the only one 
which can be raised, is, are the defendants liable 
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for any failure by Barber, to return an execution, 
after the thirty-first of August, eighteen hundred 
and thirty-four ? 

The several acts in relation to constables, and 
their duties, are unquestionably to be considered in 
part materia, and although the éerm of the office 
extends to. three years, there is no repugnance, or 
inconsistency in requiring the officer to give an an- 
nual bond. And it can be viewed in no other light, 
as we think, than as if given by an officer who was 
elected annually; and the same construction which 
would be proper, in such a case, must apply, in 
principle, to this. 

If then it was an annual office, we consider the 
sureties could not be held responsible for any de- 
fault committed by the officer, after his term had ex- 
pired. The default for which the defendants are 
sought to be made responsible, is one which could 
not have been committed by Barber, until after the 
thirty-first of August, and is one technical in its 
character,—a mere default to return an execution at 
the proper time. If the money had have been col- 
lected by him, previous to that date, or if it, the 
debt, had before that time, have been lost by his 
negligence, the plaintiffs would have their remedy 
against his sureties on this bond, but in another 
mode; but in the case we are to decide, Barber 
was in no default, on the thirty-first day of August, 
that we can be informed of. He had, for aught 
which we can know, up to that time, faithfully per- 
formed all the duties of his office, and may have 
executed another bond, or renewed the old one; and 
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the defendants in this action, cannot be held respons 
sible. 

The principle on which we rest our decision, is 
fully supported by authority, in the case of the 
People vs Jansen,* it was decided that a bond giv- —~ 
en by a loan officer, could not be enforced against 
his sureties, because of the omission of the super- 
visors to settle with him annually, as provided by 
law. 

In the case of Hassell & Clark vs Long et ai,t it +2 Maule 
was decided that a bond made by the defendants’ a 
testator, as surety for a collector of taxes, though 
general in its terms, must be confined to one year, 
it being shewn that the oflice was an annual one. 

The principle of these cases, seems to be, that the 
obligation of the sureties, only extended to the term 
of one year; as in the last case, the office then ter- 
minated, and in the first, the default was then to be 
ascertained by others. 

In this case, the obligation is in effect, an annual 
one, and thus within the principle of the case cited 
from Maule & Selwyn, and if it could by any of its 
terms, be extended further, the defendants might 
say it was the duty of another officer, to have taken 
a new bond, or to have taken the measures requi- 
site to create a vacancy; and this not having been 
done, they might well infer, that they were dis- 
charged within the rule laid down in the case from 
Johnson. 

The judgment must be affirmed. 


COLLIER, J. not sitting. 
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THE STATE OF ALABAMA VS COLEMAN. 


Questions as to indictments against one, for aiding 
and abetting tn the commission of man-slaughter. 


1. That section of the sixth article of the Constitution of Ala- 
bama, in relation to the malicious dismemberment, or kill- 
ing of a slave, was not intended to create a new ollence, 
punishable by indictment—setting out specially, the terms 
used in the constitution. 

2. So a count in an indictment, charging one with maliciously 
depriving a slave of life, &c. held to be defective. 

3. If one of several counts, in an indictment, be defective, it 
may be reached by motion to quash, or by demurrer. 

4. But, objection to the whole indictment, will not prevail, 
if there be one good count. 

5. Where severul counts in an indictment, charge offences, to 
which the law inflicts distinct punishments, it seems the 
indictment might be bad. 

6. But after verdict and judgment, upon an indictment con- 
taining good and bad counts, judgment will not be arrest- 
ed or reversed. 

7. One may aid and abet another, in the commission of the 
offence of man-slaughter, and be punishable accordingly. 

8. So, under an indictment charging one with being pres- 
ent, aiding, helping, abetting, comforting, assisting, and 
maintaining, T. K., in the commission of a murder;—the 
prisoner may wellbe convicted of man-slaughter. 


On points reserved as novel and difficult, from 
the Circuit Court of Monroe county. 

At the October term, eighteen hundred and thir- 
ty-six, of the Circuit Court of Monroe county, an 
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indictment was found against the prisoner, in the: 
fullowing, words, to wit: 

“'Phe State of Alabama, Monroe county, to wit, 
of the term of the Circuit Court of said county, be- 
gun and hoiden in, and for said county of Monroe, 
on the second Monday of March, in the year of our 
Lord, eighteen hundred and thirty-six. The grand 
jurors, that is to say—good and lawful men of said 
county, impannelled, sworn and charged to inquire 
in, and fur the body of said county of Monroe, in 
the State of Alabama, aforesaid, upon their oaths 
present, that Thomas P. Kennedy, late of the said 





county of Monroe, laborer, and Daniel Coleman, late 
of said county of Monroe, laborer, not having the 
fear of God before their eyes, but being moved and 
seduced by the instigation of the devil, on the fifth 
day of October, a the year of our Lord, eighteen 
hundred and thirty-five, with force and arms, at the 
said county of Monroe, in and upon one Primus, a 
negro man slave, belonging to one George Roll, in 
the peace of God and of the said State of Alabama, 
then and there bei cing, feloniously, wilfully and of 
their malice afurethought, did make an assault; 
and that the said ‘Thomas P. Kennedy, a certain 
pistol of the value of ten dollars, then and there 
loaded and charged with gun powder, and twenty 
leaden bullets, commonly called buckshot, which 
pistol, he, the said Thomas P. Kennedy, in his right 
hand, then and there had and held, to, against and 
upon the said Primus, then and there, feloniously, 
wilfally, and of his maiice aforethought, did shoot 
and discharge; and that the said Thomas P. Ken- 
nedy, with the leaden bullets aforesaid, out of the 
dP, Fs) 
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pistol aforesaid, then and there, by force of the gun- 
powder, shot and sent forth, as aforesaid, the afore- 
said Primus, in and upon the buttocks, of him, the 
said Primus, a little above the rectum, of him, the 
said Primus, then and there, feloniously, wilfully 
and of his malice aforethought, did strike, pen- 
etrate and wound, giving to the said Primus, then 
and there, with the leaden bullets aforesaid, com- 
monly called buck shot, as aforesaid, so as afore- 
said, shot, discharged and sent forth out of the pis- 
tol aforesaid, by the said Thomas P. Kennedy, in 
and upon, the said buttocks, of him, the said Pri- 
mus, a little above the rectum, of him, the said Pri- 
mus, one mortal wound of the depth of six inches, 
and of the breadth of half an inch—of which said 
inortal wound, the said Primus, from the said fifth 
day of October, in the year of our Lord, eighteen 
hundred and thirty-five, until the thirteenth of the 
same month of October, in the year last aforesaid, 
at the county aforesaid, did languish, and langush- 
ing, did live; on which said thirteenth day of Octo- 
ber, in the year last aforesaid, the said Primus, at 
the county aforesaid, of the mortal wound aforesaid, 
died: and that the aforesaid Daniel Coleman, then 
and there, feloniously, wilfully and of his malice 
aforethought, was present, aiding, helping, abetting 
and comforting, assisting and maintaining, the said 
Thomas P. Kennedy, the felony and murder afore- 
said, in manner and form aforesaid, to do and com- 
mit: And so the jurors aforesaid, upon their oaths 
aforesaid, do say, that the said Thomas P. Kenne- 
dy and Daniel Coleman, the said Primus, then and 
there, in manner and form aforesaid, feloniously, 
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wilfully and of their malice aforethought, did kill 
and murder, contrary to the form of the statute, in 
such case made and provided, and against the 
peace and dignity of the State of Alabama.” 

“And the jurors aforesaid, do further present, that 
Thomas P. Kennedy, late of the said county of 
Monroe, laborer, and Daniel Coleman, late of the 
said county of Monroe, laborer, on the said thir- 
teenth day of October, in the year of our Lord, 
eighteen hundred and thirty-five, with force and 
arms, at Monroe county, aforesaid, did maliciously 
deprive a certain negro man slave, named Primus, 
belonging to one George Roll, of life, contrary to 
the form of the statute, in such case made and pro- 
vided, and against the peace and dignity of the State 


-of Alabama.” 


At the October term, eighteen hundred and thir- 
ty-six, of the Circuit Court of Monroe county, the 
prisoner, Daniel Coleman, was put upon his trial, 
and by a jury of the country, found guilty of man- 
slaughter. 

‘The prisoner’s counsel, then moved an arrest of 
judgment upon the following grounds: 

First—That the indictment was against Thomas 
P. Kennedy and Daniel Coleman, for the murder of 
a negro man slave, named Primus; and the indict- 
ment charged Kennedy, with the shooting of the 
said Primus, with a pistol, which he, the said Ken- 
nedy, in his right hand had and held; and charged 
the said Coleman, with being present, aiding and 
abetting. 

Secondly.—The indictment showed that Cole- 
man, if he did any thing, only aided and abetted 





CAEES DETERMINED 








STATE US COLEMAN. 


— ee 





Kennedy, and under that charge, he could not be 
found guilty of man-slaughter ; because the very na- 
ture of the offence, with which Coleman was 
charged, implied premeditation, and would make it 
murder, if it were any offence at all. 

Thirdly—No one could commit man-slaughter, 
except the oue who actually kills; because man- 
slaughter is an unlawful killing without malice. 

Fourth—The judgment should be arrested, be- 
cause the finding was uncertain, in not shewing on 
which count the defendant was found guilty. 

Fifth—The finding was erroneous, if under the 
second count, because the second count is founded 
on the statute against malicious killing ; and every 
malicious killing is murder. At any rate, if the ju- 
ry found the defendant guilty, under the second 
count, they should have found him guilty of mur- 
der, not of man-slaughter. 

The motion in arrest of judgment was overruled, 
and the question reserved as novel and difficult. 


Ellis, for the prisoner— Adlorney General, contra. 


COLLIER, J.—The prisoner was indicted in 
the Circuit Court of Monroe County, in an indict- 
ment containing two counts. 

The first count charges in due form, the prisoner, 
in conjunction with Thomas P. Kennedy, with 
making an assault “upon one Primus, (a negro 
man slave, belonging to one George Roll,) and the 
said Kennedy, with discharging the contents of a 
pistol at Primus, by means of which he was wound- 
ed, and thereafter died.” The count then proceeds 
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to charge the prisoner with being present, aiding, 
helping, abetting, comforting, assisting and main- 
taining the said Kennedy, “the felony and mur- 
der aforesaid,” in manner and form aforesaid, to 
do and commit. ‘The count then concludes, that 
the prisoner and the said Kennedy did kil] and mur- 
der, in usual form. 

The second count merely charges, that the pri- 
soner and said Kennedy did “ maliciously deprive 
a certain negro man slave, named Primus, belong- 
ing to one George Roll, of life;”’ and concludes, 
contra formam statuti,and against the peace and 
dignity of the State. 

The prisoner, we suppose, (though the record 
does not shew,) was tried on the plea of not guilty; 
to which the jury responded, “that the said priso- 
ner is guilty of manslaughter, and not guilty of 
murder, and assess his imprisonment at sixty-eight 
days, and a fine of one hundred dollars.” Judg- 
ment following the verdict, the prisoner by his 
counsel, submitted to the Court the following mo- 
tion. 

“The State “The defendant in this case 

vs moves to arrest the judgment, 
“Daniel Coleman, ) upon the following grounds— 

Ist. The indictment is against Thomas P. Ken- 
nedy and Daniel Coleman, for the murder of a ne- 
gro slave, named Primus; and the indictment char- 
ges Kennedy with shooting the said Primus, with 
a pistol, which the said Kennedy in his right hand 
had and held; and charges the defendant, Coleman, 
with being present, aiding and abetting. 

2dly. The indictment shews, that Coleman, if he 
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did any thing, only aided and abetted Kennedy ; 
and, under that charge, he can not be found guilty 
of manslaughter,—because, the very nature of the 
offence, with which Coleman is charged, implies 
premeditation, and would make it murder, if it be 
any offence at all. 

“3dly. No one can commit manslaughter, except 
the one who actually kills—because manslaughter 
is an unlawful killing, without malice. 

“Athly. The judgment ought to be arrested, be- 
cause the finding is uncertain, in not shewing on 
which count the defendant was found guilty. 

5thly. The finding is erroneous, if under the se- 
cond count, because the second count is founded on 
the statute against malicious killing, and every ma- 
licious killing is murder—at any rate, if the jury 
found the defendant guilty, under the second count, 
they ought to have found him guilty of murder, and 
not of manslaughter.” 

The Circuit Court overruled the motion in arrest 
of judgment, and referred the questions of law, 
thereupon arising, as novel and difficult, to this 
Court, for its decision. 

The legal sufficiency of the first count in the in- 
dictment, is not drawn in question by the reference 
made to this Court; if it were, as at present ad- 
vised, we should not hesitate to express the opinion, 
that it conforms to the most approved precedents, 
and was consequently free from objection. 

In respect to the second count, it charges no of- 
fence, with technical precision and accuracy—-the 
means employed, the circumstances of their em- 
ployment, and the particular offence committed, 
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save only by way of inference, are not shewn; so 
that according to all rule, this count cannot be sus- 
tained. It is supposed to be founded upon the third 
section of the article of our constitution, in rela- 
tion to slaves, which is as follows: 

“Any person who shall maliciously dismember, or 
deprive a slave of life, shall sufler such punishment 
as would be inflicted, in case the like offence had 
been committed on a free white person ; and on the 
like . proof, except in the case of insurrection of 
such slave.” 

This provision of the constitution, was never in- 
tended to introduce any new offences against the 
law. ‘“Maliciously to dismember, or to deprive a 
slave of life,’ were as highly penal, before its adop- 
tion, as they are now. Its true purpose, was, the 
security of the slave, by restraining the legislature 
from the enactment of laws, which would take from 
him the same protection for his life, which the free 
white man enjoys. ‘l'o ascertain how the charge 
should be made in the indictment, we are not to 
look to the constitution, but to the books which 
treat of criminal law. Maliciously to dismember, 
or deprive of life, are but terms of circumlocution, 
to designate mayhem and murder, and an indictment 
for the former, should be good for mayhem, and of 
the latter, for murder. 

The first count being good, and the second bad, 
the question arises, can the verdict of the jury, which 
is general, and upon both counts, be sustained. It 
may be observed, that each count, is a distinct sub- 
stantive charge. If cither count be defective, ex- 
ception may be taken te it by motion to quash, or 








, 





40 CASES DETERMINED 
STATE vS COLEMAN, 








on demurrer, at the discretion of the judge trying 


the case; but no objection will avail to the whole ; 
indictment, if it has any good count.* 
*5 Whit. : i? a 
201. If there are several counts in an indictment, and 


the law inflicts a distinct punishment for the oflence 
charged in each, then the indictment would be bad 
for misjoinder of offences. It however, seems to be 
now weil settled, that where there is a verdict and 
judgment on an indictment, with good and bad 
counts, the judgment shall not be arrested or 
reversed; but that the finding of the jury, will be 
upheld by the good counts. For it wi!l be presumed, 
that the Court, and of consequence the jury, were 
controlled in their action, by a reference to the good 
tl. John’s counts.| And Lord Mansjield,{ seems to have con- 


12=:20 — 
8. Wend. sidered this to be law in his day, and expressed re- 


203. 
¢Doug.R. gret that the principle had not been applied to 
_ proceedings i in civil suits, 

The right to punish manslaughter, under an in- 
dictment for murder, has been conceded, upon the 
principle that the latter includes the former, as a 
lesser offence of kindred character. 

It remains, then, but to inquire whether the pris- 
oner can be found guilty of manslaughter, upon the 
first count of the indictment. 

In this count, he is charged with Kennedy, in 
making an assault upon Primus, and aiding and 
abetting of him, (IKennedy,) to shoot him, (Primus.) 
To have participated in the assault, implies an 
actual and not a constructive presence. 'T'o consti- 
tute the crime of murder, it is essential to shew, 
either express or implied malice, on the part of the 
accused, for if uninfluenced by what the law terms 
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express malice, or there be no proof of such circum- 
stances as to authorise its implication, he must, if 
the act be merely illegal, be guilty of manslaugh- 
ter. The man who, without any predetermined 
purpose, but under the influence of a momentary 
excitement, aids and abets his friend in an affray, 
in which the friend kills his adversary, is not guilty 
of murder, because malice, an essential constitu- 
ent of the crime, is wanting; yet, he is not wholly 
dispunishable, for aiding and abetting an unlawful 
homicide, 

Upon authority, it seems unquestionable that 
there may be aiders and abettors in manslaughter; 
and Russell, (1. vol. 456.) lays it down, that “in or- 
der to make an abettor to a manslaughter a princi- 
pal in the felony, he must be present, aiding and 
abetting the fact committed.” ‘This learned author 
is sustained by Hale*. ie 

So in Hawkins, (1 vol. 102.) it is said to be clear, 431 et post 
that if a master, maliciously intending to kill an- 
other, take with him his servants, without acquaint- 
ing them with his purpose, and meet and fight his 
adversary, and his servants then take part with 
him, and kill his adversary, they are guilty of man- 
slaughter only; but the mastet, of murder. This 
distinction is doubtless, founded upon the fact, that 
there was a mere participation in the act, without 
a felonious participation in the design—a distinction, 
founded in principle and recognized by authority. 


Rex vs Plumer.t tKel. 108. 
In the case at bar, it is alleged that the prisoner C. 267. 


was present, aiding &c. and that Kennedy and him- 
oP. 6 
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self, made the assault upon the deceased, which 
eveatnated in his death, at the hands of Kennedy, 
This allegation, brings the case of the prisener, not 


, but within the letter of 


only within the principle 
the authority cited. 

Hence, we are of opinion, that there is no error 
in the refusal of the Circuit Court, to arrest its judg- 
ment. 


It is therefore affirmed, 
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TURNER, per pro ami, VS THROWER. 
Points as to saies of fugitive slaves, by Sheriffs. 


1. That part of the act of eighteen hundred and nine, “res- 
pecting runaway s'aves committed to jail,”* which re- 
q:lires publication of the commitment of the slave in some 
newspaper,—contemplates a number of publications, limi- 
ted to the number of papers, published during the period, 
between the period of first publication, to the expiration of 
the six months after commitment. 

2. And the onus of proof, that publication in a case of this 
character, had been made as often as it could have been, 
within the six mon:hs,rests upon the party claiming ti- 
tle, under a sale of such runaway slave, by the sheriff. 

8. So, where in detinue fora slave, the defendant claimed 
title, through a sale made by the sheriff, under this statute, 
an| showed a publication to a time, withiu a few days of 
the expiration of the sx months, after the first publication 
of commitment—it was held, that us the defendant did not 
prove that the publication was made as often as the paper was 
published, there was a failure to prove the publication as 
required by the act. 

4, Tire notice of the sale of any fugitive slave, under this sta- 
tute, should be given for thirty days, afler the expiralion 
of the six months, from the first publication of the commit- 
ment: and the-sheriff has no authority to advertise a sale 
until this period has elapsed. 

5. And it is not sufficient that this notice of sale be given 
througha newspaper. It should, as required by the act, 
be made uniformly, by publication in a newspaper, at the 
Court honse of the proper county, and at two other public 
p'aces within the county. 

6. Every act, required of a sheriff in making sale of a fugitive 
slave, under this statute, is a constituent part of tbe title, 


* Aikin’s Digost; 3, 425. 
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vested in the purchaser; and to render such title valid, proof 
of each requirement, must be made by the party setting 
up title under the sale. 

7. The effect of the proviso of this statute, upon sales under 
it, is confined to sales where the requisitions of the act have 
been complied with. 


In error to the Circuit Court of Mobile county. 

This was an action of detinue by 'Turner, as next 
friend, in the Circuit Court of Mobile county, for 
the recovery of aslave. The plea was non detinet; 
and under it, by the verdict ofa jury, judgment was 
rendered for the defendant. 

On the trial, a bill of exceptions was taken, which 
disclosed the following facts, to wit: 

The plaintiff offered evidence, conducing to prove 
title in James Turner, and possession by defendant, 
his value, the value of his services, and a demand, 
and refusal. 

The defendant sat up title, under the sale of the 
slave, by the sheriff of Mobile county, as a runa- 
way; and in support of that title, proved a warrant 
of commitment to have been issued on the thirteenth 
day of March, eighteen hundred and thirty-three, 
and the commitment of the slave under the same, 
and that the said warrant was lost. He then pro- 
duced and proved an advertisement in the Mobile 
Commercial Register, dated, ninteenth of March, 
eighteen hundred and thirty-three; acopy of which, 
was in the words and figures following, to wit: 

“Committed to the jail of Mobile county, on the 
13th inst. by Benjamin Wilkins, Esq. a justice of the 
peace, in and for said county, as a runaway slave, a 
negro man, who calls his name William Thomp- 
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son, and says he is free, and that he came from the 
State of Virginia, as the servant of a Mr. ‘Thompson: 
said slave is five feet, four or five inches high, twen- 
ty-five or thirty years of age, black, and has a num- 
ber of small scars on his face. His owner is re- 
quested to come forward, prove property, pay costs 
and charges, and take him away, otherwise he will 
be sold according to the statute, in such case made 
and provided, to pay jail fees. 

March 19, 1835. 

J. BATES, jr. Sh’f. Mo. co.” 

This advertisement, and none other, was contin- 
ued to be published in said paper, from the nine- 
teenth day of March, eighteen hundred and. thirty- 
three, as aforesaid, until the fourteenth day of Sep- 
tember, eighteen hundred and thirty-three, and no 
longer. 

Defendant then produccd and proved, an adver- 
tisement, dated and published on the fourteenth 
day of September, eighteen hundred and _thirty- 
three, in the words and figures which follow: 

“Notice is hereby given, that the negro man, 
named William Thompson, committed as a runa- 
way slave by Benjamin Wilkins, Esquire, a justice 
of the peace for Mobile county, on the 13th March, 
1833, having remained in the jail of said county, for 
six months, and not having been claimed by any 
person, will on the 14th October next, at the Court 
House of Mobile county, at the hour of 12 o'clock, 
M. be sold in pursuance of law, to pay jail fees, and 
other expenses. 

JOS. BATES, jr. Sh’! Mob. co. 
September 14, 1835.” 3 
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This last advertisement was followed by the one 
subjoined, to wit: 

“The above sale is postponed until Monday, 21st 
October, inst. JOS. BATES, Sh’ff Mob. co. 

October 12, 1833.” 


The notices last above, were continued until the 
twenty-sixth day of October, eighteen hundred and 
thirty-three, at which time the negro was sold, and 
purchased by the defendant. 

The then sheriff of Mobile county, testified, that 
he did not put up the said advertisement at the 
Court house, or any other public place, and gave 
no other notice of the sale, than the advertisement 
published as last aforesaid. 

Upon this testimony, which was all the evidence 
in the cause, the plaintiff requested the Court to 
charge the jury, that unless the sheriff published 
the commitment of said slave, six months after the 
appearance of the first advertisement of commit- 
ment; and a notice of the sale, for thirty days after 
the expiration of the six months, as aforesaid, in 
some newspaper in this State, at the court house 
of the proper county, and at least two other public 
places within the same, he conveyed no title to 
the purchaser. 

This charge the Court refused to give, and in- 
structed the jury, that the title to the slave would 
be good in the purchaser, though the sheriff did not 
set up the several advertisements, at the different 
places, unless the jury believed there was fraud, or 
collusion between the sheriff and the purchaser; 
and that if the plaintiff was injured by the acts or 
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misconduct of the sheriff, his remedy was against 
him. 

‘Lo which charge, and refusal to charge, the plain- 
ti excepted. 

It was assigned for error here, that the Court er- 
red, as set forth in the bill of exceptions. 


Campbell for plaintiff in error—Stewart 5 Thorn- 
fon, contra. 


HOPKINS, C. J—The action in this case was 
detinue for a slave. 

Upon the trial of the issue between the parties, 
in the Circuit Court of Mobile county, the plaintiff 
offered evidence, which conduced to prove that he 
had the right of property inthe slave. The defen- 
dant claimed the property in the slave, under a sale 
made by the sheriff of Mobile county. In support 
of his claim, he proved that the slave was legally 
committed to the jail of Mobile county, on the thir- 
teenth day of March, eighteen hundred and thirty- 
three: that the first publication of the commit- 
ment was made, by the sheriff, in the Mobile Com- 
merciai Register, on the nineteenth of the same 
month, which he continued to make in the paper, 
until the fourteenth of September, eighteen hundred 
and thirty-three, inclusive. On the last mentioned 
day, the sheriff advertised the slave for sale, at the 
proper place, on the fourteenth of the next October 
afterward, and on the twelfth of October, the sale 
Was postponed, by an advertisement of the sheriff, 
until the twenty-first of the same month. On the 
last mentioned day, the slave was sold by the she- 
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riff, and the defendant became the purchaser. It 
was proved by the sheriff, that he did not put up 
an advertisement of the sale, at the court house of 
Mobile county, or at any other public place, and 
gave no other notice than the advertisement that 
has been mentioned, which he published in a news- 
paper. 

The plaintiff requested the Court, to instruct the 
jury, that unless the sheriff published the commit- 
ment of the slave, six months aiter the appearance 
of the first publication of the commitment, and a no- 
tice of the sale, for thirty days after the expiration 
of the said six months, in some newspaper in the 
State, at the court house of the proper county, and 
at least two other public places, within the same; 
his sale conveyed no title to the purchaser. 

These instructions the Court refused to give, and 
charged the jury, that the title to the slave was in 
the purchaser, although the sheriff did not set up 
the several advertisements at the different places, 
unless the jury believed there was fraud and collu- 
sion, between the sheriff and purchaser; and that if 
the plaintiff was injured by the acts or misconduct 
of the sheriff, his remedy was against the sheriff 

To the opinions of the Court, the piaimtii except- 
ed, and the questions which arise from the assign- 
ments of error, are, whether or not the Court erred 
in refusing or giving the instructions, that have been 
mentioned. 

The only souree of authority which the sheriff 
had to sell the slave, is in the act of eighteen hun- 
dred and nine; which authorizes the commitment 
of any runaway slave to jail, and provides that if 
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any “such runaway slave shall not be claimed, and 
proved by the owner thereof, within six months 
from the first publication of the commitment of such 
slave, in some newspaper published in this State, it 
shall be lawful for the sheriff of the proper county, 
to sell said runaway slave, at public auction, at the 
court house of his proper county, upon giving at 
least thirty days previous notice, of such sale, by 
advertisement, published in some newspaper in this 
State, at the court house of the proper county, and 


The publication of the commitment of a slave, 
is required for the benefit of his owner. Itisa 
source from which the master, will more probably 
learn, than from any other, where the fugitive is, 
It is the duty of Courts to give such a construction 
to the act, as will carry the intention of it into ef- 
fect. 'The act does not prescribe the number of 
publications, or the time through which the sheriff 
shail continue to make them; but it does not au- 
thorise him, to make any preparation to sell, until 
six months after the first publication. The terms 
of the act show that the intention of it cannot be 
executed by one publication. 'The object of the 
act in requiring the publication of the commitment, 
was, to open a source of information for the benefit 
of the master. As it withholds authority from the 
sheriff, for six months, to take any measure for a 
sale, and requires more than one publication, we 
think the number of the publications intended by 
the act, is limited by the numbers published of the 
newspaper, which contains them, from the first pub- 
lication of the commitment, to the end of the six 
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months. But if the publication be continued to the 
Jast number of the newspaper, that was published 
before the expiration of the six months, and be 
made in that number, it would be sufficient. 

It appears from the record, that the last publica- 
tion of the commitment, was in the newspaper in 
which it was first made, and had been continued, 
on the fourteenth of September, a few days only 
before the six months expired; and it does not ap- 
pear that any number of the newspaper was pub- 
lished, between that day and the end of the six 
months. If it had been proved that no number was 
published afterward, and before the termination of 
the six months, the publication would have been 
sufficient. ‘The publication must be proved by the 
party, whose right depends upon it; and as the de- 
fendant did not prove, that it was made in the pa- 
per as often as it could have been, within the six 
months, we are of opinion, there was a failure to 
prove the publication required by the statute. 

The next question is, as to the authority of the 
sheriff to advertise the sale before the expiration of 
the six months. Ifat the end of the six months, the 
master should claim and prove his property in the 
slave, there would be no right in the sheriff to sell ; 
and it cannot be the intention of the act, that he 
shall have authority to advertise a sale, before it is 
known that one will be necessary. If he had the 
authority, and should exercise it, tlie consequence 
would be, that the master who proved, at the end 
of the six months, his right to the slave, would be 
bound to pay the cost of the advertisement. To 
exempt the master from such charge, and to avoid 
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the inconsistency of the sheriffs acting, while it is 
uncertain whether he will ever have a right to sell, 
as if he had acquired it, the act ought not to be so 
construed as to give him an authority, which the 
terms of the act do not confer. e 

We think, therefore, that the notice of the sale, 
must be given for thirty days after the expiration 
of the six months. 

This notice must be given by advertisement, 
published in some newspaper in this State, at the 
court house of the proper county, and two other pub- 
lic places within the same county, because the act 
requires it. If we were convinced of the truth of the 
argument, which was relied upon by the defendant’s 
counsel, that no more persons would have known of 
the time and place of the sale, if the omitted ad- 
vertisements had been made, than did know these 
facts, from the one published in the paper, we could 
not disregard the part of the act that requires them. 
‘The reasoning in a future case, might be as plau- 
sible in support of such a sale, made upon adver- 
tisements at the proper public places only, upon the 
ground that the circulation of every newspaper in 
the State, was so limited in the county, where the 
sale was made, the publication of an advertisement 
in any, could not have made the notice more gene- 
ral than it was. 

The operation of the act ought to be uniform, and 
the rule of action which it prescribes, observed in 
every county. 


The case of Fitch vs Dunlap,* cited for the de-r, 78, 


fendant, is not opposed to the construction we have 
given tothe act. In that case, an act was constru- 
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ed, which required that notice of the sale of land, 
shouid be given for at least thirty days, before the 
sale, by advertisement in some newspaper, printed 
in the county where the lands were situate; or in 
caseé*no newspaper be printed within said county, 
then in some newspaper in general circulation 
therein, and by putting up an advertisement upon 
the court house door, and in five other places in 
the county. 

The Court decided that the effect of the disjunc- 
tive “or,” which was used in the sentence, was to 
make two clases of cases, and that where the ad- 
vertisement was published in a paper, printed in the 
county in which the land was situate, no adver- 
tisement elsewhere, was required; but where there 
Was no newspaper in such county, the advertise- 
ments should be put up at the places directed by the 
act. 

The case cited from 3 McCord’s Rep. 290, was 
upon a similar act, which divided the cases, in 
which it required notice, into two classes, and pre- 
scribed a different mode of giving notice in each 
class. 

The sheriff had no general authority, as sheriff, 
to sell runaway slaves, but a special power confer- 
red by the act. The grant of the power was ac- 
companied by directions, to regulate the exercise of 
it. Ifhe had executed it properly, the property of 
the owner of the slave, would have been transfer- 
red to the purchaser. The principle applicable to 
such a case is well settled, “that the person invest- 
ed with such a power, must pursue the course pre- 
scribed by law, or his act is void.” Any person 
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who purchases of him, is charged with knowledge 
of the extent of his power. Lvery act the sheriff 
is required to do, under this act, is, if performed, a 
constituent part of the title of the purchaser, from 
him, and evidence of each one of them must be given, 


in support of a title, set up under a sale, by the she- 54 Wea 


77—6 Ib. 
riff, in such a case.* 119, 125: 
The effect of the proviso to the act, upon sales, is 628. ‘ 
confined to sales made according to all the direc- pon ea 
tions of the act. Such sales only, are valid. Saas ee 


We are of opinion, that the Court erred in re- 
fusing the instructions for which the plaintiff moved, 
and in the charge that was given. 

The judgment is reversed, and the cause re- 
manded. 


GOLDTHWAITE, not sitting. 
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CHILDRESS VS M’CULLOUGH and RICHARDSON. 


As to joinder of several defendants, in covenant. 


1. Two, covenanting with another, by distinct and separate 
writings,—the one for the performance of several duties, 
and the other to become the surcty of the other, to the per- 
formance of his covenants,—cannot be joined in the same 
action, to recover for a breach. 


In error to the Circuit Court of Tuskaloosa 
county. 

James Childress complained of James M’Cul- 
lough and John Richardson, in an action of cove- 
nant—“For that whereas, on the twenty-ninth day 
of January, eighteen hundred and thirty-three, at 
the county aforesaid, the defendant, James M’Cul- 
lough, by his certain writing, signed with his band, 
and sealed with his seal, and which is now here 
shewn to the Court—the date whereof, is the same 
day and year aforesaid, covenanted and agreed to, 
and with the said plaintiff, in manner following in 
substance, to wit: 

“These articles of agreement, between James 
Childress of the one part, and James M’Cullough 
of the other part, witnesseth: that the said James 
Childress has leased unto the said M’Cullough, for 
the term of two years, from the first day of Janua- 
ry, eighteen hundred and thirty three, his planta- 
tion, situated on the Warrior river, five miles below 
the town of Tuskaloosa ; together with the planta- 
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tion tools, all the stock of cattle and bogs, four mules, 
one blind horse, and the following negro slaves, to 
wit: Bill, Isaac, Argus, Lawson, Ben, Bob, Frank, 
Charles, Abner, Moses, Little Bill, Sandy, Catha- 
rine, Soloman, Sarah, Judy, Rhody, Jenny, Rachel, 
Anny, Hannah, Patience, Mliza, Louisa and Mary. 

In consideration of the premises, the said M’Cul- 
lough agrees to pay to the said Childress, two thou- 
sand dollars, on the first day of February, eighteen 
hundred and thirty-four, and two thousand dollars, 
on the first day of February, eighteen hundred and 
thirty-five: He is also to pay the said Childress 
twelve thousand pounds of good pork, one half in 
December next, and the other half in December, 
eighteen hundred and thirty-four; he is to pay said 
Childress, four thousand bushels good sound corn, 
and twelve thousand pounds good fodder, one half 
of each to be paid in October next, and the other 
half of each, in October, eighteen hundred and thir- 
ty-four: M’Cullough is to have one half of the in- 
crease of the cattle, and is to furnish Childress con- 
stantly with three milch cows. 

“At the end of the lease above made, M’cullough 
is to return to Childress, the same amount of hogs, 
which he now receives; and also, the same amount 
of cattle, together with one half their increase. 
M’Cullough is to furnish each of the male slaves, 
above named, with three shirts, three pair of pan- 
taloons, a roundabout, a hat, blanket and pair of 
shoes; and the women with three shirts, three 
frocks, a blanket, hat and pair of shoes, annually. 
M’Cullough is to pay the State and county tax, on 
the above named negrves and physician’s bill, for 
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attending any of said slaves in sickness; each of 
the negroes is to have three pounds of bacon, and 
one peck of meal per weck. M/’Cullough is to find 
provisions for the children of Anny and Hannah, and 
Childress, to furnish them with clothes. M’Cullough 
is to have the privilege of clearing as much land 
as he may wish, on the upper part of the plantation. 
He is to return the plantation in good repair, at the 
expiration of the lease, and build a picket fence, 
running north and south, on the lower part of the 
plantation. He is to return the plantation, negroes, 
tovls, mules, cattle, hogs, and all things hereby 
leased, to the said Childress, on the first day of Jan- 
uary, eighteen hundred and thirty-five. It is ex- 
pressly understood, that ifon the first day of Feb- 
ruary, eighteen hundred and thirty-four, the said 
M’Cullough shall be in default, as respects any of 
the things by him undertaken to be done, on that 
or any previous day, the said Childress shall have 
the privilege then, or any time, to enter upon said 
plantation, and take possession of all things hereby 
leased, and to declare said lease at an end and ex- 
pired. The negroes are not to be taken off the plan- 
tation to be worked, without the consent or per- 
mission of the said Childress. 

“M’Cullough is to re-set the fence, inclosing the 
ground at Childress’s residence, putting four new 
rails in each pannel, and to cut and take care of the 
oats, which may be raised on said ground last 
named. In order to secure the fulfilment of the 
stipulations of the said M’Cullough, he agrees to ex- 
ecute his promissory notes, with security for the 
money, corn and pork, by him agreed to be paid, as 
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above stated. In witness of all which, the parties 
have hereunto affixed their hands and seals, this 
nineteenth day of January, eighteen hundred and 
thirty-three. 
JAMES CHILDRESS, [L. s. ] 
JAMES M’CULLOUGH, [L. s.] 
Test, THOMAS B. CHILDRESS.” 


“And whereas, afterwards, to wit; on the twen- 
ticth day of September, eighteen hundred and thir- 
ty-tnree, at the county aforesaid, by a certain other 
writing, signed with their hands, and sealed with 
their seals, and now here to the Court shown, the 
date whereof is the same day and year aforesaid, 
in relation to, and in futherance and continuance 
of the first original contract and agreement, in the 
previous part of this declaration mentioned, and in 
substance hereinafter set forth, did covenant and 
agree to, and with each other, in substance as fol- 
lows, to wit: 

“Whereas, an agreement was entered into by 
James Childress and James M’Cullough, on the 
twenty-ninth day of January, eighteen hundred and 
thirty-three, by which the said Childress leased 
unto the said M’Cullough, his plantation, negroes, 
mules, stock, &c. And among other matters, set 
forth in the said agreement, the said M’Cullough 
bound himself, in order to secure the fulfilment of 
the stipulations of (him,) the said M’Cullough, and 
agreed to execute his promissory notes, with secu- 
rity, for the money, corn and pork, by him agreed 
to paid, in said contract: And whereas, the said 
N’Cullough failed to give the security so mention- 
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ed and agreed in the said contract; but gave his 
own promissory notes, which bear date on the se- 
venth day of March, eighteen hundred and thirty- 
three, and on the same day, the said Childress and 
M’Cullough, entered into an agreement, by which 
the said M’Cullough, conveyed to the said Chil- 
dress, certain property therein mentioned, belong- 
ing to him, M’Cullough, and also gave him a lien 
on the crops to be made: all of which will more 
fully appear by reference to said agreement. 

“And whereas, the said M’Cullough is desirous of 
securing the said Childress, more fully in the per- 
formance of the first mentioned contract, has this 
day made and executed his promissory notes, with 
Richardson, as his security. It is expressly 
understood that the said notes, with the said Rich- 
ardson as security, are given as collateral security, 
to the said Childress, to secure the full compliance 
and performance of the contract before recited, and 
not in discharge or payment of any of the said con- 
tracts, or of the notes given by the said M’Cullough. 

In witness whereof, the said Childress and M’Cul- 
lough, have this twentieth day of September, eigh- 
teen hundred and thirty-three, signed their names, 
and affixed their seals, 





“JAMES CHILDRESS, [L. s. ] 
“JAMES M’CULLOUGH, [L. s. | 





“And whereas, afterwards, to wit, on-the 


day of September, eighteen hundred and _thirty- 
three, at the Circuit and County aforesaid, to 
wit, on the same day and year of the date and exe- 
cution of the last mentioned agreement, the said de- 
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fendant, John Richardson, by his certain writing, 
obligatory, under seal, and signed with, his hand, 
and here now to the Court shewn,—the date where- 
of, is not stated, as of the day aforesaid, but “Sep- 
tember, 1833,’—by which said last mentioned ob- 
ligation, he conttacted, agreed and covenanted, in 
substance, as follows, to wit: 

September, 1833.—I have this day executed my 
promissory notes to James Childress, as the securi- 
ty of James M’Cullough, for the payment of the 
money, corn and pork, stipulated to be given by 
him, in a contract entered into by the said Childress 
and the said M’Cullough, for the lease of his plan- 
tation, negroes, stock, &c. dated on the twenty- 
ninth of January, eighteen hundred and thirty-three. 
I agree and hereby bind myseif, to become the sure- 
ty of the said M’Cullough, for the performance of 
his part of the said contract, besides the giving the 
notes. The notes above recited are for the pay- 
ment of money, &c. and will be due Childress, for 
the present year, and my undertaking as his further 
security, extends no further than to the performance 
of the contract, by M’Cullough, in the present year. 

In witness whereof, [have hereunto set my hand 
and seal. JOHN RICHARDSON. [L. s. ] 


By virtue of which said first mentioned covenant, 
between said plaintifi and the defendant, the said 
defendant, McCullough, on the first day of January, 
eighteen hundred and thirty-three, on the premises 
therein described, entered and took the possession 
ofall and singular the premises therein named, with 
the appurtenances, as well also the slaves, cat- 
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tle, mules, hogs, horses, and farming utensils or 
tools, in said deed or covenant set forth and de- 
scribed, or referred to by the same, and of the pre- 
mises and appurtenances, slaves, cattle, mules, hogs, 
horses, and plantation utensils or tools, became and 
was possessed thereof according to the tenor and 
effect of the said agreement or covenant last referr- 
ed to. And although the said plaintiff hath always 
from the time of making said agreement, hitherto 
well and truly performed, fulfilled and kept all 
things in said agreement contained on his part and 
behalf, to be performed, fulfilled and kept, accord- 
ing to the tenor and effect, true intent and mean- 
ing of said agreement, to-wit, at aforesaid; yet 
protesting that the said defendant, McCullough, or 
the defendant, John Richardson, as security on his 
part, hath not performed, fulfilled or kept any thing 
in said agreement contained, on their part and be- 
half to be fulfilled, performed and kept, according 
to the effect, tenor, and true intent and meaning of 
the said several instruments, obligations or agree- 
ments in writing herein before in substance set 
forth, as signed, and by the parties therein designa- 
ted and described. And the said plaintiff avers, 
that the said defendant, McCullough, on the first 
day of January, eighteen hundred and thirty-four, 
did abandon and leave vacant the premises, stock, 
&c., and that the said McCullough having failed to 
comply with any part of his covenants and agree- 
ments, or his said security, the said defendant, Rich- 
ardson, for him, he the plaintiff did thereafter, to-wit, 
on the fifth day of January, eighteen hundred and 
thirty-four, re-enter upon said premises, as lawfully , 
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by said covenant, he had aright to do. Yet the 
said defendant, MeCullough, did not, nor would 
keep and perform or fulfill his said covenants, or the 


1 
a 


said defendant, Richardson, at any time for him, but 
the same covenants are broken in this, to-wit.” 

The declaration then proceeded to set out, at 
length, divers omissions of the defendant, McCul- 
lough, to perform the duties stipulated to be done 
under his covenants—all which were assigned as 
breaches, 

On a general demurrer to the declaration, judg- 
ment was rendered for the defendants; and Chil- 
dress took a writ of error. . 


Crabb and Porter, for plaintiff in error—Eilis and 
Peck contra. 


GOLDTHWAITE, J.—This action, in its form, 
is covenant; and the declaration sets forth a con- 
tract under seal, dated twenty-ninth January, eigh- 
teen hundred and thirty-three, entered into by the 
plaintiff, wth the defendant, McC uilough-—by which 
it appears, that McCullough covenanted to perform 
several duties, and make several payments, which 
it is unnecessary to recapitulate, but which were to 
be performed and paid at several times during the 
years 1833 and 1834. It also sets forth another 
contract. under seal, between the same parties, da- 
ted the twentieth September, eighteen hundred and 
thirty-three, which does not seem to change the 
previous contract, except so far as to discharge Mc- 
Cullough from one of his stipulations. It also sets 
forth a contract, under seal, between the plaintiff, 
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and the defendant, Richardson, dated September, 
eighteen hundred and thirty-three; by which Ri- 
chardson covenanted with the plaintiff to become the 
security of McCullough for the performance of his 
part of the contract, before entered into by him 
with the plaintifl—so far as the same extended to the 
then present year. 

Many omissions of the duties to have been per- 
formed by McCullough, under his contract, are as- 
signed for breaches of the covenant, and it avers 
omissions of acts to be done by him in eighteen hun- 
dred and thirty-four as well as eighteen hundred 
and thirty-three. 

To this declaration the defendants demurred, and 
judgment was thereon rendered in their favor. ‘The 
correctness of this judgment, is now sought to be 
reversed. 

The objection to which this declaration seems 
liable, is the misjoinder of the parties defendant. 

It is a well recognized rule, that Courts of law, 
will not take cognizance of distinct and separate 
claims, or liabilities of several persons in one suit, 
though standing in the same relative situations.* 

In the present case, M’Cullough and Richardson, 
were each liable to the plaintiff, on their several 
covenants, but by different instruments, and not io 
the same extent. M’Cullough was liable absolutely; 
Richardson was only liable, in the event of the fail- 
ure of M’Cullough. M’Cullough was liable for two 
years—-Richardson for one, only. “And although the 
contract of each, was in relation to the same sub- 
ject matter, it would by no means follow, that they 
are liable as joint contractors. ‘There is no more 
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reason, to assume a joint liability in this case, than 
in the case of the maker and endorser of a pro- 
missory note. ‘Then the contract of cach party is 
in reference to the same subject matter, yet the 
liabilities are perfectly distinct and several in their 
character. i 
That the defendants were not liable as joint con- 
tractors, and should not have been sued as such, is, 
we think, obvious; but one illustration may be 
drawn, from a well settled and acknowledged prin- 
ciple of law. Ad/ joint contractors are liable in the 
same manner, as cach other, and a release of one, .¢,4. on 
is the release of all.* wy 
Test the case by this rule, and it would follow, 376. 
if the defendants are joint contractors, that M’Cul- 
lough would be released, if a release was given to 
Richardson. That this would not be the effect of 
a release to him, under the case presented, is with- 
out doubt. 
There was therefore, no error in the judgment 
of the Court below, and it must be aflirmed. 


COLLIER, J. not sitting. 
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As to reference of legal questions to a jury. 
As to the powers of one, adininistrator in right of the 
° 


nife. 


1. Where a bill of exceptions, shews that an inferior Court, 
with other subjects, refered to the determination of a jury, 
has included a legal question, it will not be presumed that 
that particular question, might have been determined by the 
Court, because other instructions appear to have been 
given, which are not particularly set out. — 

2. Where an administratrix marries, the husband during the 
joint lives of the wife and himself, is invested with all the 
rights of the administration, and she becomes incapable of 
controlling the ptoperty of her intestate, or the acts of her 
husband, in disposing of it. 

3. Thus—where one, being an administratrix, marries, and 
the husband sells the personal estate of her intestate, during 
coverture—she cannot after his death maintain an action, 
in her capeaity of administratrix, to recover the property 
thus sold. 

4. Where in such case, a statute of South Carolina was reli- 
ed on, which declared all sales of personal property by ad- 
ministrators or executors, without an order, &c. void—it 
was held, that the aet, being intended for the protection of 
creditors and legatees or distributees, against personal re- 
presentatives and their vendees; and not for the security of 
the representrtives against their own wrongful acts,—the 
administratrix could not, under it, avoid sale of property 
made by her husband, during coverture. 


On a writ of error to the Circuit Court of Ma- 
rengo county. 
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Tirza Street, as the administratrix of the estate 
of Eleaza Lee, declared against Cainan Pistole, in 
the action of detinue, for a slave. 

To the declaration there was a demurrer, which 
being sustained; the plaintiff’ had permission to 
amend. ‘The defendant then pleaded— 

First.—znon delinet. 

Secondly.—A special plea that the plaintiff was 
not the administratrix of Eleazer Lee: and there- 
upon came a jury, who found a verdict for the 
plaintiff. 

It was shown by a bill of exceptions, taken in the 
progress of the cause, that among other facts proved 
by the plaintiff and defendant, it appeared in evi- 
dence, that the said plaintiff administered upon the 
estate of her first husband, Eleazer Lee, in the 
State of South Carolina, in the year, eighteen hun- 
dred and twenty, of which said estate, the negro 
slave, in controversy, Wasa part: that her said ad- 
ministration being still unclosed, after the grant 
thereof, she intermarried with George P: Street, 
and afterwards removed with him, from the State of 
South Carolina, and settled in said county of Ma- 
rengo,—bringing with them, the said negro: that 
some time after their settlement in said county, the 
said George P. Street, sold the said slave to the de- 
fendant. As to whether the said plaintiff made any 
disclosure as to the title to the said slave, though 
cognisant of the sale, there was some discrepancy 

in the proof. Some time after the sale, said George 
P. Street died. 

It appeared in evidence, that a law was passed 
by the Legislature of South-Carolina, in the year 
5 P, 9 
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eighteen hundred and twenty-four, some four or 
five years previous to the defendant’s purchase of 
the said slave, in the words following: 

“And be it further enacted, that on all sales of 
personal property, hereafter to be made by execu- 
tors and administrators, they shall first obtain an 
order from the Court of Ordinary or the Court of 
Equity; and no sale hereafter made without such 
order, shall be valid in Law or Equity—except it 
%e directed by the will.” 

The Court, among other things, instructed the 
jury, that the right to administer the estate of Ele- 
azer Lee, devolved upon the said George P. Street, 
by virtue of his intermarriage with the administra- 
trix; and during the continuance of the coverture 
of the administratrix, her right as such became su- 
perseded; but when she became discovert, by the 
death of the said George P. Street, she had the 
right to administer the estate of the said Eleazer 
Lee, so far as it remained unadministered: and if 
the sale by the said George, to the defendant, of 
said slave, passed to him no title, she might then 
as such administratrix, maintain her action to re- 
cover him. 

The defendant, by his counsel, moved the Court 
to instruct the jury, that the plaintiff, being a dis- 
tributee of the estate of Eleazer Lee, deceased, 
her share, by her intermarriage with George P. 
Street, vested in him; that he had a right to sell it; 
and a sale by him, made his vendee, and the other 
distributees, tenants in common; so that the plain- 
tiff could not maintain her action. Whereupon the 
Court remarked, that no proof had been offered, to 
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shew that there ever had been any distribution of 
the estate of Eleazer Lee; nothing to shew that 
George P. Street, ever possessed himself of that 
estate, as husband of the plaintiff, so as to vest a 
title in himself, in that character; and the only title 
he could have claimed in the property, so far as we 
are informed by the proof, was under his adminis- 
tration in right of his wife. And though it were 
granted, (and the Court was willing to concede it,) 
that the plaintiff was entitled to the distributive 
share of the estate of Eleazer Lee, yet as a distri- 
bution, or some act equivalent in law, must have 
been made or done, in order to have divested the 
legal title of the administratrix of Eleazer Lee, and 
vested it in her husband, George P. Street—this 
not being been done, the instruction prayed, could 
not be given. 

To all which defendant excepted, and took a 
writ of error. 


Ermin, for plaintiff in error—Stewart § Thorn- 
fon, contra. 


HOPKINS, C. J.—The defendant in error, ob- 
. tained letters of administration, upon the goods and 
chattels of Eleazer Lee, deceased, in the State of 
South Carolina, in the year, eighteen hundred and 
twenty; and was afterward married to one George 
P. Street, with whom she moved to this State, be- 
fore her administration was closed. They brought 
with them, to this State, the slave in controversy 
between the parties. The slave came to the hands 
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of the administratrix,'as a part of the personal 
property of her intestate. Some time after the 
settlement of her husband and herself in this State, 
he sold the slave to the plaintiff in error. Several 
years before the sale, a statute was enacted by the 
Legislature of South Carolina; the effect of which 
is to annul at law, and in Equity, all sales of per- 
sonal property, made after the passage of the act, 
by executors or administrators, without an order 
previously obtained, from a Court of Equity ora 
Court of Ordinary, except such sales were direct- 
ed by will. 

After the death of George P. Street, the defen- 
dant in error, as administratrix of Lee, brought the 
action of detinue in this case, against the plaintiff 
in error, to recover the slave. 

Upon the trial of the cause, the Court below, in- 
structed the jury, that the right to administer the 
estate of Lee, devolved upon George P. Street, by 
his marriage with the administratrix, and during 
the continuance of her coverture, ber rights as ad- 
ministratrix, were suspended; but after the death 
of her husband, she had the right to administer the 
estate of her intestate, so far as it remained unad- 
ministered, and if the sale, by her husband, of the 
slave, to the plaintiff in error, passed no title to him, 
she might now, as administratrix, maintain her ac- 
tion to recover the slave. These instructions, to- 
gether with others, which we do not deem it mate- 
rial to take notice of, were excepted to by the plain- 
1iff in error. | 

One objection to a part of these instructions is, 
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that the Court submitted the legal question, wheth- 
er the sale transferred any title to the purchaser, 
to the jury, to be determined by them. It is con- 
tended by the counsel, for the defendant, that this 
objection does not show there was any error in the 
instructions, because it is admitted in the bill of ex- 
ceptions, that other instructions were given, which 
do not appear in it, and if they had been inserted 
ia the bill, it might appear that the Court did de- 
cide the question. It cannot, we think, be reason- 
ably intended, that a Court, omitted in a bill of ex- 
ceptions, any part of the opinion to the jury, upon 
the same subject that the part excepted to, related, 
and which would show that the latter part was 
proper. In practice, it is usual, where one instruc- 
tion is excepted to, and it is connected with or qual- 
ified by another, which was also given, to insert 
the latter in the bill of exceptions. ‘The party who 
excepts, has no right to garble an opinion, and the 
presumption is, a Court would not suffer it to be 
done. 2 
The question, whether the plaintiff in error ac- 
quired any right under the sale, did arise from the 
proofs in the cause; and from the record, it appears, 
the question, which was a legal one in its charac- 
ter, was referred to the jury. We think it proba- 
ble, that one word was substituted for another, by 
mistake, either in preparing the bill of exceptions, 
or in transcribing it. But we have no alternative. 
The point must be decided as the record presents it, 
and for the error in refering a legal question to the 
jury, the judgment must be reversed. 
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As the question, whether the administratrix can 
maintain the action, was argued at the bar, and the 
cause must be remanded, we shall express our 
opinion on the point. 

The principle is, we think, well setued, that upon 
the marriage of an administratrix, her husband ac- 
quires all the rights of the administration, for the 
joint lives of his wife and himself, as fully as if it 

*1 Wm’s had been granted to himself.* 

a During the coverture, the administratrix is inca- 

683, 634. nable of doing any valid act, in relation to the prop- 
erty of her intestate, or of controlling the husband 

42 Wm’s in any disposition he may chose to make of it.t 

_ As she voluntarily entered into the marriage, the 
effect of which, made her husband the administrator 
in her right, his disposition of the property is treated 
as her own, and the legal consequences of his acts in 
relation to the property, are the same to her, as if 
she had not been a feme covert, and the same acts 
had been done by herself. As she survived her hus- 
band, the rights of the administration survived to 
her; but she can avoid no act which he did, upon 
the ground that it was done without her knowledge, 
or against her consent. If the sale were made with- 
out authority, it was a wilful breach of trust in the 
administratrix and her husband, for which the cre- 
ditors and distributees of the intestate, if there be 
any of either class of persons, are not without a 
remedy; but the administratrix has no rightt to 
maintain an action to repair the devastavit. She 
has converted the slave to her own use, and for that 
injury to the persons who may be beneficially enti- 
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tled to the property of her intestate, she is respon- 
sible as adininistratrix; and there is no principle 
which enables her to avoid the responsibility, by 
recovering the slave, against a sale that must 
be treated asher own. We know no case, in which 
a trustee, who had converted the property he held 
in trust, has been allowed to recover it of his ven-,. . 
dee.* Ex. 403— 

The object of the act of South Carolina, which —" 
is a part of the evidence in this case, was the pro-*!®* 
tection of creditors and legatees or distributees, 
against private sales of the property. Such sales 
might be made in many cases, at prices greatly less 
than the value of the property, and where the ex- 
cess of the value over the price accounted for, might 
be divided between personal representatives and 
their vendees, and the classes of persons now pro- 
tected by the act, would be unable to prove the 
fraud and avoid the sales. The act was made to 
increase the facility of avoiding frauds. The pro- 
tection intended by it, is for the classes of persons 
which have been mentioned, against personal re- 
presentatives and their vendees ; and not for such re- 
presentatives against their own wrongful acts. 

The case of a personal representative, who at- 
tempts to avoid his unauthorized sale, is not within 
the mischief, for which the act intended a remedy, 
and such a representative is not entitled to the rem- 
edy. The remedygiven by every act, like the one 
in this case, is always limited to the mischiefs, the 
act was intended to prevent. 

It has been decided, that an act which declared 
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every gift, or conveyance of land, and every other 
contract made to defraud creditors and subsequent 
purchasers, utterly void, did not enable a donor or 
e1 Ham, 2! antor, to avoid his fraudulent gifts, or his con- 
R 469. Veyances.* 





oa The judgment is reversed, and the cause re- 


1 Stew’ts 
a Soe manded. 


18 John’s 


R. 515, COLLIER, J. not sitting. 
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As to notes falling due on Sunday: 


1. Where a note, upon which days of grace are not allowed, 
is drawn on Saturday, payable one day after date, such 
note is payable on the Monday following, and suit there- 
on cannot be commenced on the day of the date of the 
note, on the ground that the day following is Sunday. 


ro) 


. But this rule does not apply’ where a note falls due on a 
Sunday, subsequent to the next day after its date: as in 
such ease, the day of payment is the day previous to that 
appointed for performance. 


In error to the Circuit Court of Sumter. 

This was an action of assumpsit, by the plain- 
tiffs in error, upon a promissory note. The note 
was dated the thirteenth day of September, eigh- 
teen hundred and thirty-four, and was payable one 
day after the date. And the writ was tested the 
fifteenth September, eighteen hundred and thirty- 
four. 

The defendant plead in abatement, that the writ 
was issued before the cause of action accrued; to 
which the plaintiff replied, taking issue to the coun- 
try. And there was a verdict for the defendant. 

It was here assigned in error, that the judgment 
was erroneous. And the question was raised, 
whether a note made payalle one day after date, 
and dated upon Saturday, could be sued upon on 
the Monday following. 

5 P. 10 
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Peck, for defendant in error. 

The note is dated on Saturday, and due at one 
day. There are no fractions of a day in law. The 
defendant, therefore, was entitled to an entire legal 
day, to make payment.—Randolph vs Cook and El- 
lis—2 Porter, 286. Sunday is not a legal day—not 
a day on which money ought to be paid.—Chilty 
on Bills, 6 Am. from 6 Lon, Ed. 266. 

By our statute, no worldly business, (works of 
necessity or charity excepted,) can be done on a 
Sunday, under a penalty of twenty dollars——Di- 
gest, 439. Sales of goods on a Sunday, in the or- 
dinary course of trade, are absolutely void. And 
if this note is to be considered as due on Sunday, 
then, I think, I may with no want of authorities, 
insist that it is a void note. If an act is forbidden 
by statute under a penalty, a contract to do it is 
void.—1 Randolph’s Rep. 76. The payment of mo- 
ney, in the ordinary course of business, on a Sun- 
day, is a worldly act, and is therefore forbidden by 
our statute. “Die autem dominico nemo mercaturam 
Facito, id quod si egerit, et tpsa merce et triginta prae- 
tera solidis mulctator.”—1 Root. 474. 

An award published on Sunday is void—Story 
vs Elliott, 8 Cowen, 27. 

In judicial proceedings, if a plea be demanded on 
a Saturday, the defendant has twenty four hours 
to plead, after the demand of plea, exclusive of 
Sunday.—Petersdorf’s Abr. vol. 14,760, note—also 
vol. 13, 437. Solomons vs Freeman, 4. 'T. R. 557. 

By parity of reasoning, ought not the defendant 
to have one whole day, exclusive of Sunday, to pay 
this note—if so, then the action was brought before 
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the note was past due; and cannot therefore be sus- 
tained. 


‘ HOPKINS, C. J—The question presented by 
the assignment of error in this case is, whether a 
note for tle payment of money which was execu- 
ted on a Saturday, and payable one day after date, 
was due on the day of its date, or on the next Mon- 
day afterward. ‘The note is not one, upon which 
days of grace are allowed. Neither party inten- 
ded that the money should be paid on the day the 
note was made. ‘The promise made by one party 
and accepted by the other, was to be performed the 
next day, and that day was a Sunday, on which it 
was not lawful to comply with the promise, or to 
accept the fulfilment of it. To decide that the 
money was due on the day of the date of the note, 
would be to allow an effect to the contract against 
the clear intention of the parties. 

We are of opinion therefore, that the day for per- 
formance, was the first one after that of the date of 
the note, upon which the money could have been 
paid, without a violation of the intention of the par- 
ties, or of the law of the land. That day was the 
next Monday after the date of the note. 

In the case of Avery vs Sterart,* a majority of., conn 
the Court, determined that a note, payable within ®. 69. — 
sixty days from the date, was due on the sixty-first 
day after the date of the note, because the sixtieth 
day was a Sunday. We concur inthe opinion of 
the minority of the Court in that case. 

Where acontract is to be performed within or at 
a stipulaied time, or a specified number of days af- 
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ter date, and the day fixed for performance, is not 
the next day after the date and happens to be a 
Sunday, the contract ought to be performed the 
day before. 'This qualification of the rule, applied 
to this case, contains the principle applicable to ne- 
gotiable instruments, and by the admission of it, 
the operation of the law wiil be uniform. 

When the last of the three days of grace, allowed 
on negotiable instruments, is one on which it is un- 
lawful to demand or make a payment, ihe day for 
performance is the second day of grace. Whire 
there is any lawful day for performance, contracts 
ought to be performed within the time limited. 

As the action in this case, was commenced on 
the day the note was due, it was brought before the 
cause of action accrued. 

The judgment is affirmed. 
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CANNON VS LOGAN. 


As to the affidavit and proceedings in attachment. 


i. Tt is no ground for quashing of an attachment, that the 
words, “absconds or <ecretes,” are used in the affidavit— 
these words form one distiuct ground for an attachment, as 
recognized in the statnte. 

2. Though, the insertion in the affidavit, or recital in the writ 
of attachment, of any two of the several grounds embraced 
in the statute, would be irregular. 

3. Overruling a motion, (made after judgment in an attach- 
ment,) to strike from the levy endorsed upon the writ, 
whatever relates to lands—held not to be ground for error. 


On a writ of error to the Circuit Court of Sum- 
ter. 

This case in the Court below, was a proceeding 
in attachment. ‘The affidavit was made by Benja- 
min F. Logan, who swore that William H. Cannon, 
was justly indebted to him, in the sum of seven 
hundred and sixty-two dollars, and sixty-two and 
a half cents; and that said Cannon absconded or se- 
creted himself, so that the ordinary process of law 
could not be served upon him. 

The return upon the attachment showed a levy 
upon personal property, and a tract of one hundred 
and sixty acres of land. 

The proceedings being returned to the Circuit 
Court, the following entries appeared in the cause, 
to wit: 

“April term, 1835.—Motion by defendant's attor- 
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ney, to quash this attachment. Motion continued. 

“October term, 1836.—Cause continued. 

“April term, 1836.—Motion to quash attachment 
overruled.” 

Then followed, an entry of the impannelling of 
a jury, and a verdict for the plaintiff; accompanied 
by the following statement. 

“April term, 1836.—Circiut Court. In this case 
the defendant moves to strike out that part of the 
sheriff's return on the attachment, in this case, 
which shows a levy on 160 acres of land, as the 
land of the defendant, because the aflidavit of the 
plaintiff, shows no sufficient grounds for a levy of the 
attachment on the lands of the defendant.” 

“Motion refused.” 

Cannon assigned in error— 

1. That the Court below, erred in refusing to 
quash the attachment. 

2. That the Court erred in overruling the motion 
of the plaintiff in error, to strike out of the sheriff's 
return, that part which showed a levy on the 
lands. 


Ellis § Peck for plaintiff in error. 


COLLIER, J.—The defendant in error, sued out 
an attachment before a justice of the peace of Sum- 
ter, returnable to the Circuit Court of that county. 
At the return term, the plaintiff moved the Court to 
quash the attachment, which motion being contin- 
ued for several terms, was overruled. 

Immediately following the rendition of the judg- 
ment, we find an entry in the record as follows: 
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“In this case, the defendant moves to strike out 
that part of the sheriff’s return on the attachment 
in this case, which shews a levy on 160 acres of 
land, as the land of the defendant ; because the affi- 
davit of the plaintiff, shews no sufficient grounds 
for a levy of the attachment on the lands of the 
defendant;” which motion was denied by the Court. 
_ No particular objection is pointed out to the at- 
tachment, in the motion to quash, nor has any been 
assigned in this Court. We have supposed, how- 
ever, that it may have been thought defective, be- 
cause it alleges that the debtor, “absconds or se- 
cretes himself, &c.” and that it should charge, ei- 
ther the one or the other, positively. We are aware 
that this has been held to be fatal, whether right- 
fully or not, is now entirely immaterial. 

The attachment law was revised in eighteen 
hundred and thirty-three, and all its various provi- 
sions embodied in one statute; the third section of 
which, enacts that “every judge or justice, before 
issuing an attachment, shall require the party, ap- 
plying for the same, his agent or attorney or factor, 
to make affidavit in writing, that the person against 
whom the attachment is prayed, absconds or se- 
cretes him or herself; that he or she resides out of 
this State; that he or she is about to remove out 
of this State, so that the ordinary process of law 
cannot be served upon him or her; or that he of 
she is about to remove his or her property out of 
the State; and that thereby, the plaintiff will prob- 
ably lose the debt, or have to sue for it in another 
State,” &c. 

We are of opinion, that this act authorises an at- 
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tachmeut to issue, when the debtor absconds or 
secretes himself, and that it cannot be objected to 
it, that it issues in the disjunctive—it was intended 
by the Legislature thus to give the remedy. It is 
often diilficult, if not impracticable, for the creditor 
to ascertain whether Iris debtor absconds or se- 
cretes himself—he has to rely frequently upon such 
information as his family or. friends will give him, 
which cannot always be confided in: hence, to al- 
low sufficient latitude to the creditor in making his 
affidavit, and to prevent failures, from having mis- 
taken the cause why the debtor is liable to the rem- 
edy, the law has very properly provided for its is- 
suance in the alternative. ‘That this construction 
is proper, is clearly indicated by the latter part of 
the act we have recited—every subsiantive ground 
for an attachment, follows the word éhat, as “that 
he or she, &c.” and seems to show that all the cred- 
itor is required to disclose in his affidavit, and noth- 
ing more, is thus introduced. 

The statute discloses several grounds for an at- 
tachment; and if any two of these were verified in 
the affidavit, or recited in the writ, the proceedings 
would be irregular. The affidavit and writ should 
disclose but one of the grounds on which the reme- 
dy is authorised, or it cannot be sustained. 

In regard to the motion to strike from the levy, 
endorsed on the writ by the sheriff, so much of it as 
related to lands, we are of opinion, that, if the 
levy thus far was unauthorised, yet in the refusal 
of the Court to allow the motion, there was no er- 
ror. The record shows it to have been made <dfter 
judgment—the judgment was upheld by the levy 
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on the personal estate, and could not have been af- 
fected by striking out the levy on lands--Again: 
t! 
bene‘it could have resulted to any one. The debt- 


ait! 


12 Motion ts one, from which neither injury or 


or, if his lands were not subject to the attachment, 
mizht have controlled them in the same manner, 
tat he could have done, had no levy been made; 
for if it was not warranted by the law, it gave no 
lien to the creditor. 

Lastly—the writ of error is sued out to reverse 
the judgment; and even if there was error in refu- 
sing the motion of the plaintiff, it cannot now be 
noticed; because the motion and refusal were pos- 
terior to the rendition of the judgment. 

The judgment of the Circuit Court is affirmed. 
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EWING, treasurer, VS MEDLOCK. 


As to actions by a particular officer of an association. 


1. No action can be maintained by the treasurer of an asso- 
ciation, not incorporated, against one, upon his promise in 
writing, to pay money as a subscription,—the same being 
payable to the “treasurer” of such association, alone. 


In error to the Circuit Court of Tuskaloosa 
county. 

George L. Medlock was summoned before a jus- 
tice of the peace of Tuscaloosa county, to answer | 
to Samuel B. Ewing, treasurer of the Jockey Club, 
and where a judgment was rendered against him, 
from which he appealed to the Circuit Court. In 
that Court, the plaintiff filed a statement as treasu- 
rer of the 'Tuskaloosa Jockey Club, claiming of de- » 
fendant, the sum of fifty dollars, for the amount of 4 
his subscription to said club, due first November, 
eighteen hundred and thirty-five: and by the ver- 
dict of a jury, judgment was entered for the defen- 
dant. 

The plaintiff on the trial, offered in evidence to 
the jury, a paper, headed as follows, to wit: 

“We the undersigned, for and in consideration of 
the privilege of attending the races hereafter to be 
run over the Tuskaloosa race course, free of gate 
toll, do hereby agree and bind ourselves to pay to 
the treasurer of the Tuskaloosa Jockey Club, on 
the first day of November, in each and every year, 
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for the term of four years—the amount subscribed 
opposite our names.—January 23, 1834. 
Signed with others by the defendant.” 

To the introduction of this paper, as testimony, 
the defendant’s counsel, objected, unless it was 
made to appear that the Tuskaloosa Jockey Club, 
was an association known to the law, and posses- 
sed the powers to sue by its treasurer. It was at 
the same time admitted by the defendant, that the 
Tuskaloosa Jockey Club, was a private association 
of individuals, possessing no corporate powers, 
whose avowed object was to improve the breed of 
horses, by racing: that the plaintiff was their treas- 
urer, and that defendant had subscribed to the 
paper. 

It appeared that there was racing over the track 
in eighteen hundred and thirty-five, and that defen- 
dant could have attended, had he desired, without 
paying toll. 

This being all the testimony, the presiding judge 
excluded the paper from the jury, and that the 
plaintiff under it, could not recover. 

To this decision, the plaintiff excepted, and took 
his writ of error. 


Ellis, for plaintiff in error-—Porter, contra. 


HOPKINS, C. J.—-The promise upon which the 
plaintiff in error relied, in the Court below, to re- 
cover of the defendant, was in writing, and for the 
payment of money. It was not payable to any 
person by name, but to the treasurer of the Tus- 
kaloosa Jockey Club. The suit was brought by the 
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plaintiff in error, as treasurer of that club. The 
club was not incorporated, but is a private associ- 
ation of individuals. It was admitted in the Court 
below, that the plaintiff in error was the treasurer 
of the club. ‘The Court below determined that 
this evidence did not entitle the plaintiff to recover, 
and upon the motion of the defeadaut, exciuded it 
from the jury. 

To maintain that the plaintiff has a right to the 
action, would be to put him upon the same ground 
he would occupy, if the association had been incor- 
porated, and made capable by its charter, of suing 
in the name of whvever might be the treasurer of 
the club, upon instruments made payable to the 
treasurer. Such a capacity to maintain an action, 
can be conferred by a charter only. If the money 
had been payable to the plaintiff by his individual 
name, the right to the action would belong to him, 
and the description of him as treasurer of the 
club, would not affect the right. he only effect 
the description could have, would be to make him 
a trustee for the members of the association. 

Ifthe treasurer of the club could maintain the 
action, the right to the action might belong to dif- 
ferent individuals at different times. The club 
may remove from office, a person who was the 
treasurer when such a promise was made, and ap- 
point a successor. In sucha case, the right which 
once belonged to one person as treasurer, would be 
exercised by another, without an assignment from 
him who was first entitled; for an assignment would 
be without effect, as the promise is made to no one 
individually. 




















JANUARY TERM, 1837. 





. ee EWING U8 MEDLOCK. 








In the case of Piggott vs Thompson,* commission- 
ers hac) been appointed by three acts of Parliament, 
to drain certain fen-lands, with power to erect toll- 
ertes, and take tolls in the fen-lands. The tolls 
were vested in the commissioners, and their suc- 
cessors. They were authorised by the acts, to ap- 
point a treasurer. They let the tolls for three 
years to ‘Thompson, at one hundred and forty-five 
pounds per annum, and he, by his promise in wri- 
ting, undertook to pay the money to their treasu- 
rer, not by his individual name, but as treasurer of 
the commissioners. ‘The Court decided that the 
person who was treasurer, when the promise was 
made, could maintain no action on it:—that the 
right to an action belonged to the commissioners. 

We are of opinion, tuat the Court below did not 
err in excluding the evidence from the jury. 
The judgment is aflirmed. 


COLLIER, J. not sitting. 
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BIRDWELL VS BOWLINGER. 


As to evidence by duplicate receipts of the land of- 
Jices. 


1. A duplicate receipt of the receiver of public monies, in 

’ the land offices, is evidence of title at any time before the 
issuance of the patent. 

2. Whether admissible, as such, after the issuance of a pa- 
tent—quere. 


In error to the Circuit Court of Benton county. 

This was an action of trespass to try titles, 
brought by Birdwell against Bowlinger. 

_ On the trial, the plaintiff, to support his action, 

produced in evidence, a certificate or duplicate re- 
ceipt of the receiver of public monies, for the Coosa 
land district, showing full payment for a particular 
tract of land; and which appeared to have issued 
under the pre-emption act of eighteen hundred and 
thirty-four. 

The Court below decided, that the certificate 
produced, was not admissible in evidence, and ex- 
cluded it from the jury: to which the plaintiff ex- 
cepted, and took a writ of error. 


Chulton for plaintiff in error—Phelan, contra. 


Cc 


COLLIER, J.—The Circuit Court of Benton, 
refused to allow the plaintiff to read to the jury the 
duplicate receipt of the receiver of public monies, 
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for the Coosa land district, to shew the plaintiff’s 
right to recover the possession of the land described 
in it. 


cided that such a paper was admissible to prove 
title in the plaintiff, at any time before the issuance 
of the patent. Whether it could be read for that 
purpose afterwards, is an open question. 

The judgment is reversed, and the cause re- 
manded. 








This Court, in the case of Buliock vs Wilson,* de- eer 
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M’coy VS Moss and NEWEERRY. 
As to evidence varying written contracts. 


}. In an action by a vendor to recover the amount of a note, 
given for slaves, the bill of sale of which contains no 
words of delivery; the vendee cannot show by parol, that 
by the contract of sale,the vendor was to deliver one of the 
slaves, and that he failed todo so. 


On a writ of error to the Circuit Court of Cham- 
bers county. 

In this case, M’Coy declared against the defen- 
dants in error, upon a promissory note; and in de- 
fence, the defendants plead, First—zon assumpsit: 
secondly—award: and thirdly—a failure of con- 
sideration. Upon each plea, the plaintiff took issue 
to the country; and a verdict was rendered in fa- 
vor of the defendants. 

It appeared in the progress of the trial, that the 
consideration of the note sued upon, was the sale 
of two negro slaves to the defendants, under a bill 
of sale, in the following words: 

“The State of Alabama, Chambers county— 
Know all men by these presents, that I, Neely 
M’Coy, of the county and State aforesaid, for and 
in consideration of the sum of one thousand and 
fifty dollars in hand paid, by Wiley Newberrey, of 
the same place, at and before the sealing and de- 
livery of these presents, the receipt whereof is here- 
by acknowledged, have bargained and sold, unto 
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Wiley Newberry, George, a man about thirty years 
old, and Cindy, a woman about twenty years old; 
to haveand to old the above described negroes unto 
the said VV. Newberry, his heirs and assigns, to his 
and their own proper use, benefit and behoof for- 
ever: And I, the said M’Coy, my heirs and as- 
signs, do warrant the said negroes to be sound in 
body, mind and limb, and from and against all oth- 
er person or persons,’ &c. 

The defendants, in support of their plea of a fail- 
ure of consideration, offered to prove by parol evi- 
dence, that the plaintiff was to deliver a certain 
negro slave, to the defendants, which he did not do. 
This testimony, however, was objected to as vary- 
ing the terms of the Lill of sale, but was admitted 
by the Court, who refused to charge the jury to re- 
ject it from their cousideration., 

It was further in proof, that defendants, by their 
agent, had taken the said slave into possession in 
Georgia, whither he was sent for that purpose, the 
contract having been made in this State; also, that 
the negro was left in Georgia, having escaped from 
said agent, and so remained. 

And the plaintiff having excepted, took a writ 
of error. 


Ellis for plaintiff in error—Porter, contra. 


GOLDTHW AITE, J.—The payment of the note 
on which the action ts founded, was resisted on the 
ground ofa failure of consideration, which is dis- 
closed by the bill of exceptions to have been two 
slaves, sold by M’Coy to Newberry. 
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For these slaves, a bil! of sale was executed, 
using words passing a present interest, and contain- 
ing a warranty, that the slaves sold, were sound and 
free from the claims of all persons whatever, but, 
nothing is mentioned of delivery. 

The defendants proved by parol evidence, that 
the plaintiff was, by the contract, to deliver a certain 
negro fellow to them, and that no delivery was 
made. The admission of this evidence, was object- 
ed to by the plaintiff, because, (as he insisted,) it 
varied the written contract between the parties, 
and parol evidence was incompetent for this pur- 
pose, unless it was first shewn that an agreement 
was made subsequent to the execution of the writ- 
ten contract. 

The parol evidence was however admitted by 
the Court below, a bill of exceptions was signed, 
and sealed; and the judgment rendered against the 
plaintiff on verdict, is now sought to be reversed, 
because of this alleged error. 

If the evidence is understood to apply to any 
other, than one of the slaves named in the bill of 
sale, there would be no doubt as to its being error 
to admit such evidence; but, we think a fair inter- 
pretation of the bill of exceptions, allows the pre- 
sumption, that one of the two slaves sold, was re- 
ferred to and spoken of. This being the construc- 
tion which we place on the bill of exceptions, the 
necessity is imposed, of considering whether the ev- 
idence admitted, was such as varied, contradicted 
or explained the written contract—as the rule is 
well understood, that parol evidence is inadmissible 
for any of these purposes. 
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The bill of sale, introduced in evidence before 
the jury, mentions nothing of a dehvery to be made 
of the property sold; and unless it be an aezdent to 
all sales, it must follow, that all stipulations in re- 
ference to the mode, time and place of delivery, 
must be reduced to writing, if the contract itself is 
so evidenced, and if omitted, then parol evidence to 
supply the defect, would be irregular and inadmis- 
sible. 

Judge Story, in his work on the conflict of laws, 
says: “The common law deems a sale, as between 
the parties, complete without delivery”—page 318. 

The same eminent, jurist, in the case of Meeker 


*1 Gall. R. 
vs Wilson,* declares, “that by the common law, jie” ® 


a grant or assignment of goods and chattels, is va- 
lid between the parties, without actual delivery, 
and the property passes immediately upon the exe- 
cution of the deed;” this is also recognised as a gen- 
eral rule, perfectly well established in the case of 


Sampson vs Sumner.t +17 Mass.” 


In 2 Black. Com. it is thus laid down; “As soon 
as the bargain is struck, the property of the goods 
is transferred to the vendee, and that of the price 
to the vendor ; but the vendee cannot take the goods, 
until he tenders the price agreed on; but if he ten- 
ders the money to tle vendor, and he refuses it, the 
vendee may seize the goods, or have an action 
against the vendor for detaining them. And bya 
regular sale, without delivery, the property is so 
absolutely vested in the vendee, that if A sells a 
horse to B for ten pounds, and B pays him earn- 
est, or signs a note in writing of the bargain, and 
afterwards, before the delivery of the horse, or mo- 
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ney paid, the horse dies in the vendors custody, still 
he is entitled to the money, because, by the con- 
tract, the property was in the vendee.” 

These authorities shew that a sale is complete 
without delivery; and in the present case, it being ev- 
idenced by a written contract, passing a present in- 
terest in the slaves, sold and granted, parol evidence 
was inadmissible to extend or enlarge the contract, 
or indeed in any manner to change or modify the 
same. 

Ifsuch proof could be admitted, a contract in 
writing might be essentially varied, as without 
words shewing a different intention between the 
parties, the thing sold, if presently conveyed, would 
without any delivery, be at the risk of the vendee; 
and if the parties intended to contract for the fu- 
ture delivery, so as to leave the thing contracted 
for, at the risk of the vendor, this stipulation should 
enter into and forma part of the contract. Ifa 
contrary rule was adopted, a written contract 
would be subject to many and various modifications. 
It might be insisted that the delivery was to be 
made at some other time or place, or under pecu- 
liar circumstances, which would materially vary, 
alter and explain a written contract. 

It must not however be understood, that the 
omission of an undertaking to deliver the thing sold, 
by the vendor, would authorise him to withhold it 
from the vendee; for in such case, the latter might, 
after demand and refusal by the vendor, elect ei- 
ther to bring his action to recover the thing, or to 
consider the contract of sale as rescinded, and sue 
for the price paid. So, if a thing which had no ex- 
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istence, was sold, the contract of sale would be void, 
and the vendee immediately entitled to his action; 
and if the vendor had no title, the vendee might sue 
at once for the price paid, considering the contract 
as at an end, or might maintain his action on the 
warranty of title, express or implied. 

No case can well be supposed, in which the law 
does not fully protect the vendee from the fraud of 
the vendor, and if a delivery was prevented by him, 
after a sale, while the thing was in existence, and 
under his control, he would be responsible to the 
vendee; but if the thing perished or deteriora- 
ted in value, without the fault of the vendor, it 
would be the loss of the vendee, unless it could 
fairly be inferred, froin the contract, that it was to 
remain at the risk of the vendor, until a delivery 
was made, and the possession changed. 

The judgment rendered by the Court below, must 
be reversed, and tle cause remanded for further 
proceedings. 
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wiTE, adm’r de bonis non, vs BEARD. 


As to contracts by an administrator on the agreements 
of the intestate. 


1. Where A sold lands by parol agreement, and placed the 
vendee in possession, and after the vendor’s death, the ven- 
dee executed his note to the administrator of the vendor, 
for the purchase money, and took the administrator’s bond 
for title—conditioned for the makirg of title, when the note 
should be paid,—in an action by B, the administrator, de 
bonis non of A, to iecover the amount of the note—it was 


held— 


First—That in the absence ofa disturbance in his pos- 
session of the lands, the vendee could not resist a recovery 
of the purchase money, on the ground of failure of consid. 


eration. 
Secondly—That the administrator, de bonis non of A, might 


well maintain his action against the vendor, on his note. 


In error to the Circuit Court of Tuskaloosa 
county. 

The action in this case was assumpsit, brought 
by Abel H. White, as the administrator de bonis nun 
of Benjamin Palmer: and the cause of action was° 
a promissory note, made by the defendant Beard, 
to secure the payment of nine hundred dollars to 
Job Going, the administrator of Benjamin Palmer. 

A demurrer having been filed to the declaration, 
and overruled, the defendant plead non assumpsit 
and judgment was given in his favor. 

In the progress of the trial, a bill of exceptions 
was taken, which disclosed the facts—that the de- 
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fendant offered as evidence in his defence, a bond 
signed by Job Going, in the penalty of three thou- 
sand dollars, and which, after reciting that Benja- 
min Paliner in his life time, had sold to John Beard, 
certain real estate, which was described, and 
placed him in the possession thereof, stipulated that 
Job Going, should on the final payment of two notes, 
described, make a fee simple title to said Beard, in 
and to said land: which bond, notwithstanding an 
objection on the part of the plaintiffs counsel, was 
admitted in evidence. 

The defendant then proved by the subscribing 
Witness to the said bond, that the note, the founda- 
tion of the action, was given in part consideration 
of the purchase of the lands, mentioned in the said 
bond: and that when the said bond and note were 
executed, it was understood that there was no ti- 
tle, or written agreement from Palmer to the defen- 
dant, although there was a bond for title, from Go- 
ing to Palmer—the latter before his sale to the de- 
fendant, having purchased the lands from Going. 

The Court instructed the jury, that if they be- 
lieved the facts stated, the consideration of the note 
had failed; and they must find for the defendant. 

To which the plaintiff excepted, and took a 
writ of error. 


Crabb, Stewart and Porter for the plaintiff in er- 
ror—Lilis and Peck, contra. 


HOPKINS, C. J.—In this case, the action is 
founded upon a note made by the defendant to Job 
Going, as administrator of Benjamin Palmer, de- 
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ceased. On the trial of the cause, the defendant 
gave in evidence a penal bond, executed by the 
said Gving on the day of the date of the note, with 
a condition, that the bond should be void, if Going 
conveyed a good title in fee simple to the land de- 
scribed in the condition, to the defendant, when he 
made ‘full payment of the purchase money to Going. 

It is recited in the condition, that Palmer, the in- 
testate, purchased the land in his life time, of Going; 
that afterward, he bargained and sold it to the de- 
fendant, and delivered the possesion to him. ‘That 
in pursuance of the agreement between the intes- 
tate and the defendant, the latter had made his 
notes for the purchase money to Going, as adminis- 
trator; one payable the first of March, eighteen hun- 
dred and thirty-one, and the other the first of March, 
eighteen hundred and thirty-four. It was proved 
by a witness, that the note in this case, which was 
due on the first of March, eighteen hundred and 
thirty-four, was given for a part of the purchase 
money, and is one of the two notes mentioned in 
the condition of the bond. It was proved by the 
same witness, that the parties to the bond, admit- 
ted, when it was executed, the defendant had no 
title to the land, and no agreement in writing for 
it with Palmer, who had taken in his life time, the 
bond of Going for a title, The land is particularly 
described in the condition of the bond. 

After the death of Going, the plaintiff was ap- 
pointed administrator de bonis non of the goods and 
chattels of Palmer, and brought this action to re- 
cover the sum of money due on the note. 

Upon the foregoing evidence, the Court below, 
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instructed the jury, that if they believed the facts 


proved, the consideration of the note had failed, and 
the defendant was entitled to their verdict. 

The assignments of error here, are made upon 
the plaintill’s excepiion to the instructions, and the 
admission of the bond, in evidence. 

It is indisputable that a persoual representative 
has no interest in the real estate of his testator or 
intestate, and no power to sell it, unless authorised 
to do so, by an order of the proper Court, made in 
the exercise of jurisdiction conferred by our statute 
law. No such order appears in this case. The 
first question to be considered is, whether the intes- 
tate did any act in his life time, which shows that 
he intended his interest in the land should form part 
of his personal property? ‘The proofs of the de- 
fendant, are his own admissions and Going’s, con- 
tained in the condition of the bond, or proved by 
the witness. Such evidence would be incompetent 
against the heirs of Palmer, upon an application of 
either the administrator or the defendant, to a Court 
of Equity, for a specific execution of the agreement 
between the defendant and Palmer, but the evi- 
dence is competent between the parties to this suit. 
According to the proof in the cause, Palmer, the 
of the bond, by a paro! agreement, to the defendant, 
who was put in possession of the premises by the 
vendor; that in pursuance of the agreement with 
the intestate, he made the note in this case, and an- 
other, for the purchase money, to Going, the admin- 
istrator of the vendor. It does not appear that the 
defendant has ever been disturbed in the posession 
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of the land, or that he has abandoned it. If the evi- 
dence be true, and it cannot be questioned in this 
case, and the intestate had lived until the purchase 
money became due, without having disturbed the 
defendant’s possession, he would have had a riglit 
to a specific execution of the agreement in a Court 
of Equity.* 

His right to an execution of the contract, would 
be founded upon the performance by him, of a va- 
luable part of the agreement, and the impossibility 
of placing him in statu quo by any other relief. 
The part that he performed, was the delivery of 
the possession, upon which the defendant could 
have made a successful application for a specific 
execution, if the vendor or his heirs had refused to 
convey according to the agreement, and the defen- 
dant had been in no default for not performing his 
part of it. ‘The estate of the intestate could not be 
placed in statu quo, if the execution of the contract 
should berefused. 'The defendant has, we presume, 
as the contrary does not appear, enjoyed the pos- 
session of the premises for many years, and as he 
entered upon them on a contract for the purchase, 
no rent could be recovered.* 

As the intestate sold the land in his life time, de- 
livered the possession and died, in no default for 
not having performed the residue of his contract, it 
is a case, in which his administrator has the right 
in Equity, to the purchase money, and to a remedy 
in a Court of Equity, to compel the heirs of bis in- 
testate—if the case can be proved as clearly against 
them, as it is between the parties here—to perform 
the agreement, and the defendant to accept the 
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performance of it. The right of the administrator 
to the purchase money, is founded upon the con- 
tract of the intestate, which shows he intended to 
convert his interest in the land, into personal pro- 
perty, and having performed so much of the contract 
as to acquire a right, had he lived, and been in no 
default afterward, to a specific execution. The 
right of the administrator to the remedy in Equity, 
is the consequence of his equitable right to the pur- 


chase money.t R. H. Haynes & others vs Hall’s+ rovers 
Executors & others, in this Court. oF Frauds 
If the heirs refuse to convey the land, the same 8 Atk. 1. 


principle which sustains applications of heirs toa 
Court of Equity, to compel personal representatives” 
to pay the purchase money of real estate, which 
had been purchased by testators or intestates, sup- 
ports the claim of the administrator against the 
heirs, to a decree for a specific performance. 
Neither the administrator, nor the heirs of Pal- 
mer, have been required by the agreement, to do 
any act since his death. 'The condition of the bond 
describes the land, and it is admitted in the condi- 
tion, that the notes were given for the purchase 
money, in pursuance of the agreement between the 
intestate nial the defendant. The effect of this 
admission is, that the notes were made payable at 
the times it was agreed between the parties to the 
coutract, the different instalments of the purchase 
money should be paid. As he did not stipulate in 
the bond of Going: for a conveyance of the title, 
until the purchase money should be wholly paid, 
we must presume that he was not entitled, accord- 
ing to his agreement with the intestate, to such a 
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conveyance, before the payment of all the money. 
No other inference can be drawn from the admis- 
sions of the parties, than that the possession of the 
Jand was delivered by the intestate, and received by 
the defendant, in part performance of the agreement, 
The effect of the admissions in the condition of the 
bond, made by Going, and accepted, by the defen- 
dant, is the same against the defendant, as if he 
also had executed the bond; and these admissions 
show all the terms of a complete parol contract. 

The defendant can have no right to a convey- 
ance of the title, until he pays the whole purchase 
money, and while bis possession is undisturbed, the 
administrator is in no default for not causing the 
title to be conveyed to him. <As one part of the 
purchase money was payable before the day agreed 
upon for conveying the title, an action at law can 
be maintained for each instalment, without having 
made or tendered a conveyance of the title.* 

This case is not like one, where an intestate or 
testator, had made a parol agreement, for the sale 
of real estate, no part of which was so performed 
in his life time, as to give him an equitable right to 
the execution of the agreement. In such a case, 
the intestate had no right to an action at law, and 
was without any remedy in Equity, and his admin- 
istrator would have no such right or remedy. 

Here the intestate performed such a part of the 
agreement, as would entitle him, if he were alive, 
to the execution of it. But the right to a specific 
performance, is equitable in its character; and we 
incline to the opinion, but do not decide, that ifthe 
intestate, in his life time, had taken the note in this 























JANUARY TERM, 1837. 101 


WHITE rs BEAR D. 





case, upou no other consideration than. the parol 
agreement, and the part performance of it, a recov- 
ery upon the note might be prevented. Our statute 
of frauds prohibits the maintenance of an action on 
such an agreement. Ifan action for the purchase 
money were brought upon a parol agreement, the 
action could not be maintained. Where a note for 
ihe purchase money had been made, bat the agree- 
ment remained in parol, and no part of it perform- 
ed, these facts, if proved, would show the note to 
be without consideration. Where such an agree- 
ment has been partly performed, by the delivery of 
the possession of the land to the vendee, who con- 
tinued to enjoy it, we do not know it has ever been 
decided, that the ve ‘ndor’s equitable right, acquired 
by the part performance, is a legal consideration, 
for a note fur the purchase money, given after such dine 
periormance. * Rep 205. 
But the note in this case, is supported by a legal het 
consideratiou in the obligation of Going, who bound 
himself individually, to convey the tile to the de-2 stark. 
fendant. ‘The defe ndant. who was in the posses- ag ran 
sion of the land, had a right to obtain, upon a suffi-4* 
cient consideration, a stipulation for the title from 
any person, who was competent to contract. 
As to the question which was argued at the bar, 
of the right of the plaintiff to maintain the action, we 
think it clearly appears the note was given for a debt, 
that was equitably owing from the defendant to 
the administrator of the intestate, and that the ad- 
minisirator took it in his representative character, 
If an other person than Going had incurred the ob- 
ligation, which supplies the note with a legal con- 
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sideration, to induce the defendant to give the ad- 
ministrator notes for the purchase money, and they 
had been made payable to him, the right to actions 
upon them, after the death of the administrator, 
would be the administrator’s de bonts non of tlie in- 
testate, to whose personal estate they equitably 
belonged, and to whose administrator in his repre- 
sentative character they were made payable. Be- 
tween such a case, and the one here, we perceive 
no difference. 

As the note was payable to Going, as administra- 
tor, it was not essential to the right of the plaintiff 
to the action, that it should appear in the declara- 
tion, from the time the note had to run after its date, 
that it was taken upon the sale of such property, 
as a personal representative may be authorised by 
an order of a Court, to sell at public auction, upon 
the credit prescribed by Jaw in such cases. ‘There 
are many cases in which a personal representative 
may lawfully take notes for demands existing in fa- 
vor of the intestate at the time of his death. The 
evidence shows the note was made for money equi- 
tably owing to Going, in his character of adminis- 
trator of Palmer, payable to the administrator and 
left uncoliected by him. Weare therefore of opin- 


ion, the action upon the note can be maintained by 


*Ala. Rep. 
206 

2 ~tew. 
Rep. 133. 


the administrator de bonis non.* 

We think the Court below, crred in admitting 
the evidence, and in giving the instructions, which 
were excepted to. 

The judgment is reversed, and the cause re- 
manded. 


COLLIER, J. not sitting. 
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Of superseding executions. 


1. Where, by a transcript appended to a writ of error, proper- 
ly certified, it appeared that a petition had been filed to su- 
persede an execution, or the ground, that property, more 
than sufficient to pay off the judgment on which issued, 
had been levied on and sold under a previous execution, 
and by the returns on this latter execution, certified as part 
of the transcript, the facts alleged in the petition, were 
shewn to be true,—it was held— 

First—That it could not be objected in this Court, that the 
executions were no part of the transcript, unless appearing 
by bill of exceptions. 

Second.—That the Court below, erred in quashing the su- 
persedeas, the case appearing to have been heard on the 
merils. 


In error to the Circuit Court of Jefferson. 

In this case, Walker H. Baylor, preferred a peti- 
tion to the judge of the Circuit Court, setting forth— 
that, theretofore, M’Gregor and Darling had ob- 
tained judgment against him, for seven hundred 
and forty-nine dollars, and twenty-two cents, with 
costs, amounting to fifty-one dollars and twenty-six 
cents. ‘That subsequent to the rendition of judg- 
ment, execution was issued thereon, and levied 
upon said Baylor’s estate, and under a sale thereof, 
a sufficient amount realized to satisfy the said judg- 
ment, and leaves a balance in the sherifl’s hands, 
of two hundred and eighteen dollars. That not- 
withstanding this fact, the said M’Gregor & Dar- 
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ling, had caused another execution to be levied on 
certain slaves of the said petitioner: He therefore 
prayed a supersedeas <A superscdeas was accor- 
dingly granted, which at the Spring term, eighteen 
hundred and thirty-four, of the said Circuit Court, 
was dismissed; and the said Baylor took out a writ 
of error. 

Appended to the transcript, were copies of two 
executions, the first of which purported to have is- 
sued upon a judgment obtained by M’Gregor & 
Darling against Baylor, for the sum of seven hun- 
dred and forty-nine dollars and twenty-two cents, 
and costs, filtyone dollars and twenty-six cents, 
and was tested the fourth day of November, eigh- 
teen hundred and thirty. Upon the execution was 
endorsed, notice of a levy upon certain slaves, and 
other property of defendant, and of a subsequent 
sale thereof, for the sum of one thousand and forty- 
seven dollars, eighty one and one fourth cents. 
There was also in the notice of the sale,a statement, 
that a portion of the estate was sold, subject to a 
deed of trust; and the sheriff seemed to have de- 
ducted from the amount of the proceeds realised on 
said sale, the amount claimed on the trust deed. 

The second execution was a vendiliont exponas 
and commanded the sheriff to expose to sale certain 
negro slaves of defendant, which had been previ- 
ously levied on, and claimed by one Hall. 

The return on this last execution, showed a levy 
upon two slaves, and a supersedeas, 


Mardis for plaintiff in error—Ellis & Peck, con- 
tra. : 
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GOLDTHW AITE, J.—The only question which 
requires the consideration of this Court, is, whether 
the writs of fier? facias and venditiont exponas, with 
their returns, which appear in the record, are pro- 
perly a part of it. If they are, the decision made by 
this Court, in the case of Baylor vs Scott,* must gov- 
e:n. If these writs are not a proper part of the 
record, the judgment of the Court below is not 
shewn to be erroneous. 

These writs are certified to this Court, by the 
clerk of the Court below, as a part of the proceed- 
ings in the cause; but we are now called on to re- 
ject and discard them from our notice, because they 
were not set out in a bill of exceptions. 

Whenever a judgment is sought to be satisfied, or 
a writ of execution quashed or susperseded, for mat- 
ters which are ztrinsic to the cause, and which 
appear of record, it would seem to be wholly unne- 
cessary to spread out, by a bill of exceptions, facts 
which must appear in the proceedings, and which 
form a part of the entire case. A motion to super- 
sede or quash an execution, or to enter satisfaction 
on a judgment, is one incidental to the cause; and 
if any decision thereon is sought to be reversed, 
the record of the cause, or such parts as may be ne- 
cessary to shew the action of the Court, may well 
be certified; and if sufficient is not sent up to ex- 
plain the judgment of the inferior Court, the defen- 
dant in error can always protect himself from in- 
jury, by applying for a certeorart. 

When a motion incidental to a cause, is depen- 
dant on facts, which do not appear of recard, a 
party may always have the advantage of revising 
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the judgment of the Court, by setting them out in a 
bill of exceptions, which becomes a part of the re- 
cord. 

The case before us, seems to have been heard on 
the merits; which could only take place by having 
the record before the Court. 

The writ of supersedeas was properly sued out, 
on facts which are supported by the record, and 
should not have been quashed. 

The judgment must be reversed and remanded, 
with instructions to the Court below, to quash the 
writ of venditiont exponas. 
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MOORE VS ANDREWS & BROTHERS. 


As to proof of entries in a merchant’s book. 


1. In an action to recover upon an account, for goods sold and 
delivered, particular items of that account cannot be proved, 
by evidence, that the articles were sold and delivered by a 
clerk who is absent from the State. 


In error from the County Court of Madison. 

This was an action of assumpsit against Moore, 
for the value of goods, wares and merchandise, sold 
and delivered: and under the plea of non assumpsit, 
verdict and judgment were rendered for the plain- 
tiffs. 

On the trial, the plaintiffs, by their clerks, 
M’Clellan, Moore and Giron, proved that they 
had sold and delivered to the defendant, all the ar- 
ticles specified in an account, (which was the cause 
of action,) except one item, which had been 
charged by a former clerk, who was not present, 
but was proved to have been in the State of Ten- 
nessee. 

On objection to the sufficiency of the proof of the 
item, charged in the hand writing of the absent 
clerk, the Court charged the jury, that if they 
thought it right from all the evidence, they might 
infer that the whole account was just, and find ac- 
cordingly. 

To which the defen¥ant excepted. 
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Argued by S. Parsons for the plaintiff in error— 
Robinson, contra. 


COLLIER, J.—The defendants in error sued the 
plaintiff, in the County Court of Madison, and de- 
clared for goods sold and delivered, money lent and 
advanced, and money paid, &c. 

On the trial, the defendants proved a portion of 
their account, by shewing that some of the goods 
charged, as sold and delivered to the plaintiff, were 
charged on their books in the hand writing of a 
former clerk, then in Tennessee. ‘To the admis- 
sion of this evidence, the plaintiff in error excepted, 
and here assigns the same as error. 

The bill of exceptions does not inform us that 
this witness does not reside within the State, and 
rather authorises the conclusion that he does, as it 
speaks of him as now in Tennessee, and again he is 
mentioned as absent. We, however, lay no stress 
upon the want of precision in the bill of exceptions, 
in this particular; for though the non-residence of 
the witness, had been conclusively shewn, we 


should yet think that the testimony was improperly 


admitted. We are not aware of any adjudged case, 
unless it be influenced by a statute, in which it has 
been holden, that the entries of a clerk, in the books 
of his employer, are allowed to go to the jury in an 
action to recover for goods, sold, &c. unless a foun- 
dation be first laid by shewing hisdeath. His tem- 


porary absence from, or even removal without the 


State, are not sufficient to authorise the entries to 
be used as evidence. Under such circumstances, 
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our laws afford ample means for obtaining his tes- 
timony by deposition. 

In Kennedy vs Fairman,* proof of the hand wri- 
ting of the plaintifi’s clerk, who made the entries, 
and had afterwards gone abroad, was ruled not to 
be evidence to support an action for goods sold and 
delivered. 

The rule which allows of this description of se- 
condary evidence, is one, resulting ex necessitate, viz: 
the impracticability of procuring better proof, and 
should be confined within proper limits. 

In argument, it has been attempted to assimilate 
the proof of private entries by third persons, fo the 
proof of hand-writing of a subscribing witness to a 
paper, when absent from the State. The mere 
temporary absence of a subscribing witness, will 
not be suflicient to let in proof of his hand-writing ; 
in such case the party should continue, to await his 
return. 

One reason, and the chief, why secondary evi- 
dence in the case of the subscribing witness, where 
he resides without the reach of the process of the 
Court, is allowable, is the great danger of losing 
the instrument attested, if sent abroad to be proved 
by deposition. ‘This reason has no application in 
the case at bar; it was both convenient and proper 
to have shewn by the deposition of the absent wit- 
ness, that he sold and dehvered the articles charged 
on the books, in his hand-writing, and then to have 
proved his hand-writing, by a witness present. 

In some of the States, statutes have been enact- 
ed, facilitating the proof of merchants, and other 
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book accounts, and many of the decisions rest on 
these statutes. In this State, the adinissibility of 
proof in such cases, depends upon the common law 
rules of evidence. 

The judgment is reversed, and the cause re- 
manded. 


HOPKINS, C. J. not sitting. 
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DERRICK VS MORRIS. 


As to a general charge of a Court. 


1. Where a plaintiff declares isMeveral counts, and a Court 
is requested to give the jury trying the cause, a general 
charge—such charge, if given, wili be applied, in error, to 
any count which will sustain it. 

2. Though, it seems, that where a Court is requested to 
confine its charge to some one particular count, if the 
charge is not proper in reference tosuch count, it might be 
error. 


This was an action of covenant, by Morris, for 
the use of another, against Derrick, in the County 
Court of Madison. ‘The plaintiff below, declared: 

“For that whereas, heretofore, to wit, on the 
sixth day of August, eighteen hundred and thirty, 
at, to wit, in said county, by certain articles of 
agreement, made and entered into between the said 
William Derrick of the first part, and the said Ben- 
jamin R. Morris of the second part; which said ar- 
ticles of agreement signed by the defendant, (by 
the name and description of William Derrick,) and 
signed by the plaintiff, (by the name and descrip- 
tion of B. R. Morris,) and sealed with the respec- 
tive seals of the defendant and the plaintiff, and 
bearing date the day and year last aforesaid, the 
plaintiff now brings here into Court—the defendant 
agreed to employ and did employ, the plaintiff to 
to oversee and overlook the hands that the defen- 
dant should place under the plaintiff, upon the plan- 
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tation where the defendant formerly resided, join- 
ing the land of William Moore, sen’r. and Mrs. Da- 
vis, &c. &c. for the year, eighteen hundred and thir- 
ty-one, at ————— to wit, in said county; and by 
which articles of agreement, the plaintiff, for the 
consideration therein mentioned, did covenant, pro- 
mise and agree, to and’ with the defendant, to dis- 
charge the duties of a good, vigilant overseer, to 
attend to the business of the defendant, upon the 
farm above mentioned, and to the discharge of the 
duties customary for overseers to perform, to the 
best of his skill and knowledge, for the year eigh- 
teen hundred and thirty-one; and the defendant, in 
consideration of such services of the plaintiff, to be 
rendered as an overseer, as aforesaid, for the said 
year of eighteen hundred and thirty-one, did by said 
articles of agreement, stipulate and agree to give 
the plaintiff two hundred dollars in cash, to be paid 
the twenty-fifth day of December, eighteen hun- 
dred and thirty-one; one thousand weight of pork, 
to be paid the first of January, eighteen hundred 
and thirty-one; corn sufficient to supply the family 
of said plaintiff in bread, during the year eighteen 
hundred and thirty-one; corn sufficient to feed the 
cows and hogs of said plaintiff, for said year: also, 
two acres of land, which said plaintiff was to have 
rent free, to sow wheat upon; also, a beef to be 
worth ten dollars; and also, one barre! of salt, to be 
paid at the commencement of the year eighteen 
hundred and thirty-one; as by said articles of agree- 
ment, (reference being thereunto had,) will more 
fully appear; and the plaintiff in fact saith, that 


said articles of agreement, being so made as afore- 
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said, he, the said plaintiff, did, upon, to wit, the first 
day of January, eighteen hundred and thirty-one, 
at to wit, in said county, enter upon the 
plantation mentioned in said articles of agreement, 
and was then and there received into the actual 
service of the defendant, to serve him as an over- 
seer, upon the terms mentioned in said articles of 
agreement; and the plaintiff avers, that he remain- 
ed and continued in the faithful discharge of his 
duties, as an overseer, upon the plantation mention- 
ed in said articles of agreoment, from thence until 
the day of ———, eighteen hundred and thir- 
ty-one, when the defendant, without any just or 
probable cause, whatsoever, and against the will of 
the plaintiff, dismissed and discharged him, said 
plaintiff, from acting as overseer for said defendant, 
as aforesaid, and refused to permit or suffer him, 
said plaintiff, to perform the duties of an overseer, 
upon said plantation, mentioned in said articles of 
agreement, to wit, at ———— in said county; and 
the plaintiff, in fact, further saith, that although du- 
ring his actual service as overseer, as aforesaid, he 
did discharge the duties of a good, vigilant over- 
seer, and did attend to the business of the defen- 
dant, upon the farm above mentioned, and did dis- 
charge the duties customary, for overseers to per- 
form, to the best of his skill and knowledge, and did 
do and perform all things in said articles of agree- 
ment, mentioned on his part and behalf, according 
to the tenor and effect thereof, and would have done 
so, and continued to have done, had he not been 
prevented by the defendant, to wit, on the day and 
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protesting that the defendant has not performed or 
fulfilled any thing in said articles of agreement 
contained, on his part and behalf to be performed 
and fulfilled; he, said plaintiff, in fact saith, that al- 
though said sum of two hundred dollars, stipulated 
to be paid to the plaintiff, in said articles of agree- 
ment, has long since become due and payable, yet 
the defendant, hath not paid the same, but the 
same, or any part thereof, to pay to the plaintiff, he, 
said defendant, hath hitherto wholly failed and re- 
fused ; and the plaintiff further saith, that the de- 
fendant, hath not as yet paid to said plaintiff, one 
thousand weight of pork; nor hath he paid to the 
plaintiff, corn suflicient to supply the family of said 
plaintiff in bread, during the year eighteen hun- 
dred and thirty-one; nor hath he paid to the plain- 
tiff, corn sufficient to feed the cows and hogs of said 
plaintiff, for said year; nor hath he, said defendant, 
given or allowed to the plaintiff, two acres of land, 
rent-free, to sow wheat upon; nor hath he paid to the 
plaintiff a beef, worth ten dollars; nor hath he paid 
to the plaintiff, one barrel of salt; but.the same or 
any thing, or any part of any thing before mention- 
ed, to pay, give or allow to the plaintiff, he, the said 
defendant, hath hitherto failed and refused, al- 
though the defendant was, to wit, on the seven- 


~ teenth day of January, eighteen hundred and thirty- 


one, at the residence of said defendant, in said 
county, requested and required by the plaintiff, to 
pay the same, according to the tenor and effect of 
said articles of agreement. And whereas, also 
heretofore, to wit, on the sixth day of August, eigh- 
teen hundred and thirty, at ———, to wit, in said 
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county, certain other articles of agreement were 
made and entered into, between the defendant of 
the first part, and the plaintiff of the second part, 
bearing date the day and year last aforesaid, which 
said last mentioned articles of agreement, sealed 
with the respective seals of the defendant and the 
plaintiff, and signed by the defendant, (by the name 
and description of William Derrick,) and signed by 
the pjaintiff, (by the name and description of B. R. 
Morris,) the plaintiff now brings here into Court, 
and which are in the words and figures following, 
to wit: 

“Articles of agreement entered into this August, 
the sixth, the year of our Lord, one thousand eight 
hundred and thirty, between William Derrick of 
the first part, and Benjamin R. Morris of the se- 
cond part, both of the county of Madison, State of 
Alabama, witnesseth: That the said William Der- 
rick, hath agreed to employ, and by these presents, 
does employ, the said B. R. Morris, to oversee and 
overlook the hands, that he, the said William Der- 
rick, shall place under said Morris, upon the plan- 
tation where the said Derrick formerly resided, join- 
ing the land of William Moore, sen. and Mrs. Da- 
vis, &c. &c. for the year eighteen hundred and 
thirty-one: And the said Derrick, does hereby stip- 
ulate and agree te give the said Morris, two hun- 
dred dollars in cash, to be paid the twenty-fifth 
day of December, eighteen hundred ané thirty-one; 
one thousand weight of pork, to be paid the first of 
January, eighteen hundred and thirty-one; also, 
corn suflicient to supply the family of said Morris in 
bread, during the year eighteen hundred and thirty- 
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one, (1831;) also, corn sufficient to feed the cows 
and hogs of said Morris, for said year; also, two 
acres of land, which the said Morris is to have rent- 
free, to sow wheat upon; also, the said Derrick, 
agrees to give said Morris a beef, to be worth ten 
dollars; and also, one barrel of salt, to be paid at 
the commencement of the year 1831, for and in 
consideration of the services of the said Morris, to 
be rendered as an overseer, for said year of 1831. 
The said Morris on his part does agree, and by these 
presents, does bind himself to discharge the duties of 
a good, vigilant overseer, to attend to the business 
of said Derrick, upon the farm above mentioned, 
and to discharge the duties customary for overseers 
to perform, to the best of his skill and knowledge, 
for and in consideration of the above mentioned 
consideration of two hundred dollars in cash, corn 
for hogs and stock, one beef, two acres of land, and 
one barrel of salt, to be paid and arranged accor- 
ding to the time and times above specified. For 
the faithful compliance of this, our contract, we 
bind ourselves, our heirs, assigns, executors, &c. 
&c. forever, as witness our hands and seals, the 
day and year above written. 

“WILLIAM DERRICK, [L. S. | 

“B, R. MORRIS, [L. s. | 

“Test, R. J. KELLY.” 

“And the plaintiff in fact saith, that the said last 
mentioned articles of agreement, being so made 
and entered into, he, said plaintiff, did, upon, to wit, 
the first day of January, eighteen hundred and 
thirty-one, at to wit, in said county, enter 





upon the plantation mentioned in said Jast named 
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articles of agreement, and was then and there re- 
ceived into the actual service of the defendant, to 
serve him as an overseer upon the terms specified 
in said last mentioned articles of agreement; and 
the plaintiff avers, that he remained and continued 
in the faithful discharge of his duties, as an over- 
seer, upon the farm specified in said last mentioned 
articles of agreement, from thence until, and upon 
the day of ———, eighteen hundred and thir- 
ty-one, when the defendant, without any just and 
probable cause whatsover, and against the will of 
the plaintiff, dismissed and discharged him, said 
plaintiff, from acting as overseer for said defendant, 
and refused to permit or suffer him, said plaintiff, 
to perform the duties of an overseer upon said plan- 
tation, specified in said last mentioned articles of 
agreement, to wit, at ————, in said county, and 
the plaintiff in fact, saith further, that although, 
during his actual service as overseer, as aforesaid, 
he did discharge the duties of a good, vigilant over- 
seer, and did attend to the business of the defen- 
dant, upon the farm last above mentioned, and did 
discharge the duties customary for overseers to 
perforin, to the best of his skill and knowledge, and 
did do and perform all things, in said last mention- 
ed articles of agreement contained, on his part and 
behalf, according to the tenor and effect thereof, 
and would have so done, and continued to have 
done, had he not been prevented by the defendant, 
to wit, on the day and year last aforesaid, at 
to wit, in the said county: Yet protesting that the 
defendant has not performed or fulfilled any thing 
in said last mentioned articles of agreement con- 
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tained, on his part and behalf to be performed and 
fulfilled, he, the said plaintiff, in fact saith, that said 
defendant hath broken his covenant so made, as 
aforesaid, in this, that he has not as yet paid to the 
plaintiff, said sum of two hundred dollars, specified 
in said last mentioned articles of agreement, nor 
hath he paid to the plaintiff, the one thousand 
weight of pork, the corn, the beef and salt, men- 
tioned therein ; nor hath he, said defendant, given 
or allowed to the plaintiff, said two acres of land, 
rent-free, in said last mentioned articles of agree- 
ment specified ; but the same or any part thereof, 
he, said defendant, hath hithetto wholly failed and 
refused to pay to the plaintiff. 

“And whereas also, heretofore, to wit, on the 
sixth day of August, eighteen hundred and thirty, 
at , to wit, in said county, certain other arti- 
cles of agreement were made and entered into be- 
tween the said defendant of the first part, and the 
said plaintiff of the second part, bearing date the 
day and year last aforesaid, and which said last 
mentioned articles of agreement, sealed with the 
respective seals of the defendant and the plaintiff, 
and signed by the defendant, (by the name and de- 
scription of William Derrick,) and signed by the 
plaintiff, (by the name and description of B. R. 
Morris,) the plaintiff now brings here into Court, 
wherein and whereby, the defendant agreed toe em- 
ploy, and did employ the plaintiff, to oversee and 
overlook the hands that the defendant should place 
under the plaintiff, upon the plantation where the 
defendant formerly resided, joining the land of Wil- 
liam Moore, sen. and Mrs. Davis, &c. &c. for the 
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year eighteen hundred and thirty-one, at ———,, to 
wit, in said county; and by which said last men- 
tioned articles of agreement, the defendant stipula- 
ted and agreed to give the plaintiff, two hundred 
dollars in cash, to be paid the twenty-fifth day of 
December, eighteen hundred and thirty-one ; one 
thousand weight of pork, to be paid the first day 
of January, eighteen hundred and thirty-one; also, 
corn sufficient to supply the plaintiff’s family in 
bread, during the year eighteen hundred and thirty- 
one; also, corn sullicient to feed the cows and hogs 
of the plaintiff, for the same year; also, two acres 
of land, rent-free, to sow wheat upon; also, a beef, 
to be worth ten dollars; and also, one barrel of salt, 
to be paid at the commencement of the year eigh- 
teen hundred and thirty-one, for and in considera- 
tion of the services of the plaintiff, to be rendered as 
overseer, for said year of eighteen hundred and 
thirty-one; and the plaintiff on his part, by said 
last mentioned articles of agreement, agreed and 
bound himself to discharge the duties of a good, 
vigilant overseer, to attend to the business of the 
defendant, upon the farm above mentioned, and to 
discharge the duties customary for overseers to per- 
form, to the best of his skill and knowledge, for and 
in consideration of said sum of two hundred dol- 
lars in cash, corn for hogs and stock, one beef, two 
acres of land, and one barrel of salt; (the articles 
above mentioned,) to be paid and arranged, accor- 
ding to the times and terms specified in said last 
mentioned articles of agreement: Yet the plaintiff 
avers that the defendant hath not as yet, paid to 
the plaintiff, the said sum of twe hundred dollars, 
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or given or allowed to the plaintiff, any or either 
of the articles enumerated in said last mentioned 
articles of agreement, but to pay the plaintiff the 
same or any part thereof, he, the said defendant, 
hath hitherto wholly failed and refused, and so the 
plaintiff in fact, saith, that the defendant, (although 
often requested so to do,) hath not kept his said sev- 
eral covenants, mentioned in the several counts of 
this declaration, but hath broken the same, and to 
keep the same with the plaintiff, hath hitherto 
wholly neglected and refused, and still doth neg- 
lect and refuse.” &c. 

The pleadings to this declaration, (under a spe- 
cial practice,) consisted of an agreement to allow 
any matters to be given in evidence, going to show 
a defence. And, upon the verdict of a jury, a judg- 
ment was rendered for the plaintiff. 

A bill of exceptions having been taken, the par- 
ticulars of which appear in the opinion of the Court, 
- the defendant took a writ of error. 


MClung for the plaintiff in error—Stewart & 
Thornton, contra. 


COLLIER, J—The defendant in error, declared 
against the plaintiff in three several counts in cov- 
enant. The two first of which, treat the cove- 
nants set out, as containing dependent stipulations. 
The third, considers them as independent, and 
charges a breach in the non-payment of two hun- 
dred dollars—a sum agreed to be paid to the plain- 
tiff below, for his wages as an overseer, for the year 
eighteen hundred and thirty-one, and in the failure 




















JANUARY TERM, 18937. 


DERRICK US MORRIS. 


to supply certain provisions, &c. according to the 
terms of the covenant and agreement. 

The Judge of the County Court of Madison, 
(from whence this case comes;) sealed a bill of ex- 
ceptions on this trial, in these words: “Be it re- 
membered, that on the trial of this cause, the evi- 
cence proved that plaintiff remained in the employ- 
ment of the defendant, about one month of the year 
eighteen hundred and thirty-one. ‘There was con- 
(radictory evidence as to the circumstances under 
which said Morris abandoned the business of said 
Derrick; whereupon the counsel for plaintiff, moved 
the Court to instruct 


the jury, that the covenants 
were independent, and that it was not necessary 


for said plaintiff, to prove that he had served said 
lafanslan ae ny ’ > je apt y wt! ' +* id , ae) ‘ 
cic {CRadanht Aas OVeELrseer, AS SCu lori ih SAl¢ covenant. 
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Po this charge, detendant objected, but the charge 
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was given by the Court, as asked, to which defen- 
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‘Vie questions of law arising upon the bill of ex- 
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ceptions, are here assigued as error. 
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Had the plaintiff in error have desired jt, he 
could have required the Judge to confine his charge 
to some one particular count, and if not legitimate 
under that, it might be error. But if not thus re- 
stricted, it will apply to the entire declaration, and 
will be legalised by showing one count under which 
it was proper. 

That the charge objected to, was authorised by 
the third count, we think clear, as that count as- 
sumed, that the covenants in the agreement sued 
on, were mutual and independent, and the opinion 
of the Judge, as expressed to the jury, went no 
farther. 

This view of the case being decisive of it—the 
judgment is affirmed. 


HOPKINS, C. J. not sitting. 
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Construction of the act of 1807, upon the sulject of 
indemnifying bonds to sheriffs. 


1. Where a plaintiff in execution fails or refuses, on the ap- 
plication of a sheriff, to give a bond of indemnity, as direct- 
ed by the statute of 1807,* and the sheriff has reasonable 
doubis whether the right in property levied on, be in a de- 
fendant,—such sheriff cannot be compelled to receive the 
bond of a co-defendant, a surety, and sell the property. 


On a writ of error to the Circuit Court of Shel- 
by county. 

In this cause, an action of trespass on the case, 
was prosecuted by Hall, the plaintiff in error, to re- 
cover damages of MWHenry, for the refusal of the 
latter to sell as a sheriff, certain property levied 
on under an execution issued against one Royster, 
and the plaintiff as his surety. The plea was not 
guilty, upon which a verdict was rendered for the 
defendant. 

The plaintiff, in support of his action, proved 
that he was the surety of Edward Royster, in the 
suit of John and Margaret Martin, administrator 
and administratrix vs Edward Royster and plain- 
tiff, theretofore decided in that Court—[the same 
cause recited in the declaration in this case. | 

The plaintiff further proved that defendant, 
M’Henry, admitted, some days before the levy was 


*Aikin’s Digest, 167—sec. 43. 
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made on Royster’s negroes, or rather, slaves found 
in the possession of Royster, that plaintiff was the 
surety of Royster, and that it would be hard for 
plaintiff to have the debt to pay. 

Plaintiff further proved by ‘Thomas H. Brasher, 
that he, Brasher, acted as the agent of plaintiff, 
on the day appointed for the sale of the slaves, and 
called upon the defendant, to know of him, if he 
would receive a bond of indemnity from him: that 
defendant replied, he would not—that the plain- 
tiffs in execution, alone had a right to indemni- 
fy him; and that he could not receive a bond from 
any one else. Brasher stated that he made the ap- 
plication to indemnify defendant, in good faith, and 
had he consented to receive a bond, he would have 
executed it. Brasher’s solvency was admitted. 

It was further proved by the plaintiff, that de- 
fendant after the hour of four o’clock, which was 
more than ten days after notice given on the day 
fixed for the sale, returned the slaves into the pos- 
session of Edward Royster, who, a short time there- 
after, ran the negroes out of the country. 

The plaintiff proved further, by the witness, 
Brasher, as also by the records of the said Court, 
that plaintiff, T. B. Hall, paid eight or nine hun- 
dred dollars of the judgment in the case of Martins 
vs Royster and plaintiff, above referred to. 

The defendant proved that the property levied 
on, to wit, the two slaves, were claimed by per- 
sons, other than Royster ; some of whom, resided in 
Royster’s family ; that public opinion was divided 
as to whom they did really belong ; that some said 
they were Royster’s property, while others said they 























JANUARY TERM, 1837. 


HALL VS M’HENRY. 


thought the property belonged to the adverse claim- 
ants, 

Defendant further proved, a notice to the plain- 
till, and that the Martins refused to execute a bond, 
aus required by said notice. 

Plaintiff proved the slaves to have been in the 
possession of Royster, more than twelve months 
previous to the levy, and to have been worth from 
six to eight hundred dollars. 

Upon these statements of facts, the Court, amone 
other things, instructed the jury, that if a doubt 


a? ? 


} ? dur 
arose, Whether the property levied on, belonged to 


the defendant in execution, ‘some third 
party, the sheriff had a right to require of the plain- 
tiffs in execution, a bond, with surety for his in- 
demnity; and in the event of a failure to give such 
bond, within ten days after a requisition for it, he 
might deliver up tl! 

whose possession it was taken:—that this doubt 


should not be — ideal or imaginary. but 
A 


a \* wd yy F 4 , 14 «Pr (40 " 
le property to the party from 
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doubt founded upon such a state of facts or cireum- 
stances as swale well induce the belief that the 
right to the property was in another, than the de- 
fendant in exectition. 

The Court further instructed the jury, that the 
law which authorised the sherif to make the re- 
quisition for security, where the right of the defen- 
dant in execution was doubtful, was intended for 
the benefit of the sheriff; and that the law authori- 
sed the sheriff to make thi — tion to the plain- 
tiff in the execution, and to discharge the property 
if the bond of intloiaait is not given within the 
time prescribed by the statute. and that the sheriff 
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was not required to rec¢eive a bond from the co-de- 
fendant in the execution, though he was but a sure- 
ty—such bond, if received by the sheriff, would 
doubtless, be a good common law bond, but one on 
which he could have no remedy, until he had actu- 
ally been injured by a recovery against him; and 
then he should prosecute a suit according to the or- 
dinary forms of law—while on a bond executed by 
the plaintiff in execution, the remedy would be 
summary. 

To all which the plaintiff exeepted, and prosecu- 
ted a writ of error. 


Chilton for plaintiff in error—Peck contra. 


HOPKINS, C. J.—This was an action of tres- 
pass on the case. ‘The proof upon the trial of the 
cause was, that the defendant in error, who was 
defendant also in the Court below, had before the 
commencement of the action in this case, levied an 
execution in favor of John and Margaret Martin, 
against one Edward Royster and the plaintiff in 
error, upon two slaves, as the property of Royster. 
That it was doubtful to whom the slaves belonged, 
as they were claimed by other persons than Roy- 
ster; and public opinion was divided on the ques- 
tion, whether Royster or the other claimants owned 
the property. The defendant in error, required the 
plaintiff in the execution, to indemnify him in the 
mode prescribed by our statute law, for the sale of 
the slaves, and they refused to do so. That after 
the lapse of more than ten days from the time he 
applied to the plaintiffs in the execution to indem- 
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nify him, he delivered the slaves to Royster, from 
whose possession he had taken them, when he made 
the levy of the execution: ‘That the plaintiff in er- 
ror was the surety of Royster, for the debt for 
which the execution issued, and the defendant 
knew he was surety before the levy was made: 
That after the possession of the slaves was restored 
to Royster, he ran them from the country: ‘That 
the plaintiff in error afterward paid eight or nine 
hundred dollars, on the execution—a sum which 
was about equal to the value of the slaves, and 
that while the sheriff had the possession of the 
slaves, the plaintiff in error, offered to give hima 
bond for his indemnity, if he would sell. The she- 
riff refused to accept a bond from the plaintiff, on 
the ground that the plaintifis in execution, were 
the only persons from whom he could take such a 
bond. 

The material parts of the charge of the Court 
below, to the jury were, that the sheriff had the 
right to requite a bond, with securiry for his indem- 
nity, from the plaintiffs in the execution, and if they 
failed to give him such a bond, within ten days af- 
ter he required it, he might deliver the property to 
the party, from whose possession he had taken it; 
but the doubt of the sheriff, as to whom the property 
belonged, which would authorise him to restore the 





property to the party from whose possession it was 
taken, upon the failure of the proper party to givea 
bond of indemnity, must be founded upon such facts 
or circumstances, as might well induce the belief, 
that the right to the yertv was in another per- 
son than the defendant in the execution, The Court 
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also instructed the jury, that the sheriff was not 
required to receive a bond from a co-defendant in 
the execution, who was a surety only for the debt. 

The instructions of the Court were excepted to 
by the plaintiff. 

The course which the defendant, as sherili, pur 
sued, was the one which the act of eighteen hun- 
dred and seven prescribes for sheriffs. in such a 
case.” 

The act of eighteen hundred and eleven, which re- 
quires sheriffs to levy executions thai issue against 
principals and sureties, on the property of the prin- 
cipal first, provided the surcty makes an aflidavit 
that he is surety, does not ailect the act of cighteen 
hundred and seven, and would have no effect in fa 
vor of the plaintiff, if he had made such an afiitdavit 
as the act prescribes. Although such an allidavit 
may be made, yet if after a levy, there be a doubt 
as to the principal defendant’s right to the property, 
the sheriff is entitled to the benefit of the course 
provided by the act of cighteen hundred and seven 
An allidavit, if made, creates a duty on hii, to levy 
upon the property of the principal first; but alter 
a levy made, under any circumstances, lie is not 
bound to sell, if there be a reasonable doubi as to 
the right of the defendant in the execution to the 
property. ‘The object of the act of eighteen hun- 
dred and seven was, to indemnify sheriffs against 
recoveries or suits, in favor of the right owners o: 
claimants of property, which is sold in virtue of ex 
ecutions. ‘he act vives sheriils a right to demand 
of the plaintiffs in executions, bouds ou which th 
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may rely for indemnity from the consequence 
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acts in selling property, which may afterward be 
proved to have been traspasses on the rights of oth- 
ers; and a Court ought not to decide that such a 
right may be satisfied, by a bond of any other per- 
son, than the plaintiff in the execution. 

We think there was no error in the instructions 
of the Circuit Court. 

The judgment is affirmed. 


COLLIER, J. not sitting 


129 








130 


CASES DETERMINED 





STATE US WILLIAMS. 





THE STATE OF ALABAMA VS WILLIAMS. 


Points as to the selection of grand jurors. 
As to the method by which to take advantage of de- 
fects in the selection of grand jurors. 


1. The aet of 1826,* which requires the Courts, where juries 
have not been drawn and summoned as directed by law, 
to impannel a jury, instanter,—gives no authority toa Court 
to summon persons, from whom a grand jury may be 
drawn. 

2. The act of 1836,f upon the subject of drawing a grand 
jury, repealed so much of the Jaw, previously enacted, as 
related to the selection of grand jurors by the clerk and 
sheriff, under the act of 1811. 

3. A sheriff, since the passage of the statute of 1836, has no 
authority to summon grand jurors, except they have been 
selected by the clerk and himself, as directed by that act. 

4. A grand jury, summoned in any other mode than that di- 
rected by the act of 1836 1 ave no authority to find an in- 
dictment; nor will the act of a Court, in causing such a 
jury to be impannelled, supply the defect as to their selec- 
tion. 

5. The objection, that grand jurors; have not veen selected 
and summoned as required by law, may well be taken by 
plea in abatement to the indictment. 

6. A grand jury, summoned under the provisions of the act of 
1811, have no authority to find an indictment, preferred 


against a prisoner since the enactment of the statute 
of 1836. 


* Aikin’s Digest, 298, §24- 
tibid, 2 Ed. 624.—tIbid. 1 Ed. 296, 6. 
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On points reserved as novel and difficult. From 
the Circuit Court of Madison. 

Williams was indicted in the Circuit Court of 
Morgan county, from which county the venue was 
changed to Madison, for the offence of horse-steal- 
ing. 'The indictment was prefered at March term, 
eighteen hundred and thirty-six, and was found by 
a grand jury, composed of thirty-five persons, sum- 
moned under a writ of ventre facias, issued and sign- 
ed by the clerk of the Circuit Court of Morgan 
county, directed to the sheriff, and dated the tenth 
day of December, eighteen hundred and thirty-five. 
The list contained the names of thirty-six persons, 
only thirty-five of whom were returned as sum- 
moned. 

The defendant, on his trial, at the October 
term, eighteen hundred and thirty-six, plead the 
following plea, to wit: 

“And the said John F. Williams, in his own pro- 
per person, comes into Court here, and having heard 
the said indictment read, saith, that this honorable 
Court ought not to take cognizance of the said sup- 
posed offence, in the said indictment specified, be- 
cause, protesting that he is not guilty of the same, 
nevertheless, the said John I’. Williams, saith, that 
at the last March term of the Circuit Court of said 
county of Morgan, the grand jurors who found said 


indictment, were drawn by lot from a venire of 


thirty-five jurors, who had been summoned to at- 
tend said Court as jurors; and this he, the said 
John F. Williams, is ready to verify. Wherefore, 
he prays judgment, if this honorable Court now 
here, will or ought to take cognizance of the indict- 
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ment aforesaid; and that by the Court here, said 
indictment may be quashed, and he, said defendant, 
dismissed, and discharged.” 

A demurrer to this plea, was sustained, and on 
the plea of zot guilty, the defendant was convicted; 
but judgment was suspended for the decision of this 


Court. 


M’ Clung for the prisoner--The Attorney General, 
contra. 


HOPKINS, C. J—On the tenth day of Decem- 
ber, eighteen hundred and thirty-five, a ventre faci- 
as was issued by the clerk of the Circuit Court of 
Morgan county, commanding the sheriff of that 
county, to summon thirty-six men, who are named 
in the process, to attend the next term thereatter, 
of the Circuit Court of Morgan, to serve as jurors. 
At the time the process was issued, the law re- 
quired the Judge of the ‘County Court, the com- 
missioners of revenue, the clerk of the Circuit Court, ° 
and the sheriff, to select in the mode prescribed by 
Jaw, from the list of free-holders and house-holders, 
which had been previously returned to the clerk, 
by the sheriff, such persons as a majority of these 
officers, might deem qualified to serve as jurors. 
From the whole number of persons thus selected, 
and summoned by the sheriff to attend the Court, 
and who may attend it, a grand jury, for the term, 
consisting of not less than thirteen, nor more than 
eighteen, is to be drawn by lot. The residue of the 


*Aikin’s Persons summoned, the law requires to serve as 
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If these officers fail to select persons to serve as 
jurors, such persons may be chosen under the act 
of eighteen hundred and eleven. Where jurors 
have not been drawn and summoned in the man- 
ner prescribed by law, or do not attend, the Court 
may direct the sheriff to impannel a jury ¢nstanter, 
of such persons as are by law qualified to serve on 
juries; and may from day to day, impannel juries 
of the by-standers, for the dispatch of the business 
before the Court.* 

The power given by the statute to a Court, is to 
enable it to obtain juries to try causes then in Court, 
and not to summon persons from whom a grand ju- 
ry may be drawn, to inquire of offences, make pre- 
sentments, and find indictments. 

On the ninth of January, eighteen hundred and 
thirty-six, a statute was enacted, and took effect 
from its passage, which requires the clerk of the 
Circuit Court, and the sheriff of each county, under 
the superintendence of the Judge of the County 
Court of their county, to select from the whole 
number of persons qualified to serve on juries, 
twenty-four persons best qualified, in their opinion, 
to serve on the grand jury; which persons so se- 
lected, it is made the duty of the sheriff to summons 
as grand jurors. So much of the statute law, that 
had been previously enacted, as required the per- 
sons who might be summoned by the sheriff, to 
serve as grand jurors, to be drawn by lot by the 
oflicers appointed to ascertain who should be sum- 
moned, was repealed by the act last mentioned, 
and such of the persons summoned to serve on the 


*Aikin’s 
Dig. 298. 








Dig. 624, 
2 Ed. 


CASES DETERMINED 








STATE tS WILLIAMS. 





grand jury, as shall not be placed on the same, are 
made liable to serve on the petit jury.* 

The indictment against the defendant, was found 
by agrand jury impannelled from the persons who 
were summoned by the sheriff, in virtue of the pro- 
cess of the tenth of December, eighteen hundred 
and thirty-five. ‘These facts were averred by the 
defendant, in a plea in abatement, which he pleaded 
to the indictment. ‘'T’o the plea, the counsel for the 
State, demurred. The Circuit Court sustained the 
demurrer, but referred the question arising upon it, 
as novel and difficult, to this Court to be decided. 

The truth of the plea in this case, appears as well 
from the record as from the affidavit of the defen- 
dant, and the legal effect of the demurrer, as an ad- 
mission by the State. 

Before the act of January, eighteen hundred and 
thirty-six, the sheriff had no authority to summon 
any other persons to attend the next term of the 
Circuit Court of his county, than such as had been 
selected, in the mode prescribed by law, by thie 
Judge of the County Court, commissioners of rev- 
enue, the clerk of the Court, and himself. Since 
the act of January, eighteen hundred and thirty-six, 
his authority to summon persons to serve as grand 
jurors, is limited to such persons as have been se- 
lected by the clerk of the Circuit Court and hiin- 
self, for the purpose, under the superintendence and 
inspection of the Judge of the County Court. The 
sheriff derives his whole authority to summons 
persons to serve as grand jurors, from the selection 
of such persons by the proper officers, and if no such 
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selection be made, he has no authority to summon 
any man to serve as a grand juror. 


It cannot be ascertained, whether any man of 


the grand jury, by which the indictment in this 
case was found, would have been selected by the 
proper officers, as one of the twenty-four persons, 
which they were authorised to choose, as best qual- 
ified in their opinion, to serve on the grand jury. 

Persons summoned by a sheriff, to attend a 
Court as jurors, but not drawn and summoned, in 
the manner prescribed by law, are not competent 
to serve on a petit jury, unless they be summoned 
again, by a direction of the Court to the sheriff to 
summon jurors. Men impannelled as grand jurors, 
who were not selected and summoned to serve for 
the purpose, are as destitute of authority to inquire 
into offences and find indictments, as if they had 
voluntarily appeared in Court, and offered their 
service as grand jurors. ‘The act of the Court in 
impannelling the grand jury, did not supply the 
want of authority in the sheriff to summons the 
persons who were placed upon it. 

As to the question, whether the plaintiff in error 
ought not to have made his objection to the jurors, 
at the time they were impannelled, we are of opin- 
ion, that where men are without authority, no per- 


son is bound to appear and except to their want of 


authority to inquire into his conduct. 


In the case of The people vs M Kay,* the Supreme ¢;¢ 
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Court of New York decided. that an indictment ®er- 212. 


found by a grand jury, impannelled of persons who 
had not been summoned in the mode prescribed by 
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the law of that State, could not-be sustained, and 
, the judgment upon it was arrested, on a motion by 
the prisoner, after his conviction. 
We are of opinion, the judgment on the demur- 
rer, in this case, ought to have been for the defen- 
dant. i 
Let the judgment be reversed, and the defendant | 
remain in custody, until he be discharged by due 
course of law. 
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as to a deed of gift of a slave, made in the State of 
Lvorth Carolina. 


1. Where a deed of gift of a slave, was made by one to his 
daughter in the State of North Carolina in 1810, which 
did not appear to have been attested, and proved or ac- 
knowledged, and recorded, as required by the act of that 
State, passed in 1806; and possession was retained by the 
father, until his death in Alabama:—in detinue by the 
husband of the daughter, it was held— 

First—That the validity of the gift of the slave, depended 
upon the laws of North Carolina, where it was made. 
Second!y—-That the requirements of these laws, not 
having been complied with, the gift of the slave was void, 
as between the donor’s representative, and those claiming 
under the donee. 


On a writ of error to the Circuit Court of Mor- 
gai. 

in this case, Kimbell commenced an action of 
detinue, against Burt, who was the administrator 
of ‘Thomas Peyton, for the recovery of a slave, 
named Abraham. ‘The defendant plead, zon deti- 
vel, and the statute of limitations, and a verdict 
was rendered for the plaintiff. 

On the trial, the plaintiff proved a demand: also, 
that he was the husband of Sally, the daughter of 
‘Thomas Peyton, to whom he proposed showing that 
a gift of the slave in controversy, had been made by 
her father. The plaintiff proved that in cightcen 
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hundred and ten, Thomas Peyton gave the ne- 
gro Abraham, with others, to Sarah Payton, the 
plaintiff's wife; and that he executed a deed there- 
fore, which he told the witness afterward, he had 
burned; and in which he reserved to himself, a life 
estate. He also proved, that Thomas Peyton lived 
in the State of North Carolina, until the year eigh- 
teen hundred and nineteen or twenty, when he re- 
moved to Alabama, where he died in eighteen hun- 
dred and thirty-three. 

The defendant gave in evidence, an authentica- 
ted copy of a statute of the General Assembly of 
the State of North Carolina, passed on the tenth 
day of December, eighteen hundred and six; and 
which was in the following words, to wit: 

“An act declaring what gifts of slaves shall be 
valid. For the prevention of frauds. 

“Section 1. Be it enacted by the General Assem- 
bly of the State of North Carolina, and it is hereby 
enacted by the authority of the same,—That no gift 
hereafter to be made of any slave or slaves, shall 
be good or available, either in law or equity, unless 
the same shall be made in writing, signed by the 
donor, and attested by at least one credible, sub- 
scribing witness: neither shall such gift be valid, 
unless the writing, by which the title of any slave 
or slaves is transfered, shall be proven or acknow- 
ledged, as conveyances of land, and registered in 
the office of the public register of the county, where 
the donee resides, within one year after the execu- 
tion thereof, if the donee be in the actual posses- 
sion of the slave or slaves so given and transfered : 
but if under any special agreement, made at the 
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time of the gift, the donor shall remain in posses- 
sion of the slave or slaves so given, then the wri- 
ting transfering or conveying the same slave or 
slaves, shall be proven or acknowledged as afore- 
said, and registered within the same time, in the 
county where the donor resides. 

“Section 2. And be it further enacted, That on all 
trials, where any such writing shall be introduced, 
to support the title of either party, the due and fair 
execution of such writing, shall be proved by a wit- 
ness, subscribing and attesting the execution of 
such writing; but if such witness shall be dead, or 
removed out of the State, then the probate or ac- 
knowledgement and registration of such writing, 
may be given in evidence. 

“Section 3, And be it further enacted, that every 
person claiming title to any slave or slaves, by vit: 
tue of any such parol gift heretofore made, shall 
commence and prosecute his or her suit for the 
same, within three years from the passing of this 
act, otherwise the same shall be forever barred:— 
Provided however, that if any such person or per- 
sons, be at the time of passing this act, within the 
age of twenty-one years, 20n compos meniis, Seme 
covert, imprisoned or beyond seas,—such person or 
persons, shall within three years next after full age, 
coming of sound mind, discoverture, enlargement 
out of prison, or return from beyond seas,—com- 
mence and prosecute his or her suit, for any such 
slave or slaves, claimed by force of such parol gift, 
and not afterwards:—Provided, that where any per- 
son shall have put into the actual possession of his 
or her child or children, any slave or slaves, and 
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the said slave or slaves, shall remain in the posses- 
sion of such child or children, at the time of the 
death of such person, he or she, dying intestate, 
such slave or slaves, shall be considered as an ad- 
vancement to such child or children, and be regu- 
ulated by the laws now in force, relating to ad- 
vancements made to children by a parent in his 
life time. ; 

“Section 4. And be it further enacted, that this 
act shall commence, and be in force, from and al- 


- ter the first day of April next.” 


This with proof, that the said slave had been al- 
ways in the possession of Peyton, till his decease, 
was all the testimony adduced in the cause. 

The defendant’s counsel, moved the Court to in- 
struct the jury, that said Kimbell, on this testimo- 
ny, had no cause of action alone, but that to main- 
tain the same, his wife should have joined: which 
the Court refused. 

The defendant’s counsel then requested the 
charge—that if the reservation of a life estate, in 
said negro, was contained in said deed of gift, no 
interest in said slave passed to said Sally: which 
the Court also refused. 

It was then requested of the Court to charge— 
that if there was a reservation ef said negro for his 
life time, by said Thomas Peyton, then said parol 
gift was incomplete, and conferred no title to said 
Sally Peyton, plaintiff's wife. The Court refused 
so to charge; but instructed the jury, that said re- 
servation did not invalidate the gift. 

Defendant’s counsel also asked the Court to 
charge—that no title, according to the laws of North 
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Carolina, passed by said alleged gift, unless a deed 
of gift was executed and attested by a subscribing 
witness, and recorded. ‘ihe Court refused, and in- 
formed the jury, that the gift, if proved, though by 
parol, was valid. 

To all which the defendant excepted, and pro- 
secuted a writ of error here. 


Argued by Wf Cluag for the plaintiff in error, and 
by S. Parsons, contra. 


HOPKINS J. C.—'This was an action of deti- 
nue fora slave. It was brought by the defendant 
in error, against the plaintiff. Upon the trial in 
the Circuit Court of Morgan, it was proved that 
one Thomas Peyton, deceased, the father of the 
wife of Kimbell, in eighteen hundred and ten, and 
in the State of North Carolina, where he then re- 
sided, made a deed of gift of the slave in controver- 
sy, to Kimbell’s wife, then of the age of seventeen, 
unmarried and a member of the family of her father. 
The actual possession of the slave was retained by 
Thomas Peyton, till his death, in this State, in the 
year eighteen hundred and thirty-three; and Burt 
is the administrator of the goods and chattels of the 
donor, with his will annexed. There was no other 
proof of the delivery of the slave to the donee, than 
that her father took the hand of the slave and de- 
livered him into the hand of his daughter. 

It does not appear that the deed was delivered or 
attested by a subscribing witness, or that it was 
ever registered in North Carolina, and it was proved 
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by a witness for Kimbell, that the donor said after- 
ward, he had burned it. 

The defendant in the Circuit Court, gave in evi- 
dence, a transcript, properly authenticated, of a 
statute of North Carolina, enacted in December, 
eighteen hundred and six, and entitled, “an act, de- 
claring what gifts of slaves shall be valid,—for the 
prevention of frauds.” 

Among other instructions given and refused by 
the Circuit Court, and to which the plaintiff in er- 
ror excepted, are the following: His counsel moved 
the Court to instruct the jury, that no title, accor- 
ding to the laws of North Carolina, passed by the 
alleged gift, unless a deed of gift were executed, 
attested by a subscribing witness and recorded; the 
Court refused the instruction, and instructed the 
jury, that the gift, if proved, though a parol one, 
was valid. 

The assignments of error in this Court, present 
the question, whether the Circuit Court, erred in 
refusing or giving the instructions, which have been 
mentioned. 

The alleged gift was made after the passage of 
the act of eighteen hundred and six, and if it were 
intended by that act, that no gift made after its 
enactment, should be valid, except such as might 
be made in the mode, and with all the formalities 
prescribed by the statute, the gift in this case was 
void. That the validity or invalidity of the gift, 
depends upon the law of the State, where it was 
made, no one doubts. ‘The object of every statute 
of frauds and perjuries, is to protect third persons 
against conveyances or contracts, made fraudulent- 
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ly by the parties to them. Such conveyances and 
contracts are held to be valid between the parties, 
whether the statute of frauds of the country, in 
which they are made, contain or omit an enact- 
ment, that they shall be binding between the par- 
ties and their representatives. ‘The legislative pow- 
er of a country is competent to prescribe that all 
such contracts, in future, shall be void, as well be- 
tween the parties as between them and the credi- 
tors or subsequent purchasers of the grantor or do- 
nor. Without any words for the purpose, the ef- 
fect of such an act, would be extended to the par- 
ties to the contracts, if the intention of the act re- 
quired it. 

The title of the act of eighteen hundred and six, 
shows clearly, that the legislature which passed it, 
intended to prescribe the only mode in which a va- 
lid gift could be afterward made. Whatever the 
lex loct requires to make a valid gift, must be done, 
or the property will not be transfered from one 
party to the other. By the statute of eighteen hun- 
dred and six, it was enacted that no gift of a slave, 
made after its passage, should be good, either in 
law or equity, unless the same should be made in 
writing, signed by the donor, attested by at lest 
one credible witness, and proved or acknowledged 
and recorded as the act directs. Another enact- 
ment of the same statute, required every person 
who had a claim to any slave in virtue of any parol 
gift, made before the passage of the act, to com- 
mence his suit for the same, within three years 
from the passage of the act; or if such person was 
then under any of the disabilities mentioned in the 
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act, within three years next after any such disabil- 
ity might cease. ‘The effect of a failure to bring 
a suit upon such a gift, within the time limited, 
was by the terms of the act, to be a bar to the ac- 
tion. It wasalso provided by the act, that where 
any person shall have put into the actual posses- 
sion of his child, a slave or slaves, and the said 
slave or slaves, shall remain in the possession of 
such child at the time of the death of such person, 
he dying zztesiate, such slave or slaves, shall be con- 
sidered an advancement to such child, and be re- 
gulated by the law relating to advancements. 
From the act, we think it is obvious, that when 
the gift in this case is alleged to have been made, 
no valid gift of a slave could be made by parol, or 
in any other mode than in writing, signed by the 
donor, attested, and proved or acknowledged and 


recorded, as the statute prescribed. The wife of 


iKimbell, had not such a possession of the slave in 
her father’s life time, nor-at his death, as to entitle 
her to the property as an advancement. Our con- 
struction of the act agrees with that which the 


statute has received from the Supreme Court of 


North Carolina.*—Siith et ux vs Tates.t 

We are of opinion the Court below erred in 
giving and refusing the instructions, which we 
have noticed. 

The judgment is reversed, and the cause remaun- 
ded, 
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CUMMINGS Vs EDMUNSON, adm’r, de bonis non. 


Questions as to judgments in the Circuit Court, for 


less than fifty dollars. 
As to suits by administrators de bonis non. 
As to particular averments in declarations. 


. The question whether a plaintiff, in instituting suit in the 


Circuit Court for a larger sum than fifty dollars, and recov- 
ing less than that sum—has designed to evade the latter 
part of the statute of 1807, is one of discretion in the 
Court trying the cause, and which cannot be reviewed 
in this Court. 


. The affidavit required to be filed under the latter clause of 


that statute, is designed for the protection of the plainuff 
from an improper exercise of the discretion of the Court. 


. And it seems, it would be error, for a Court to non suit a 


plaintiff, in a case, commenced for more than fifty dollars, 
but in which a recovery was for less—where an affidavit 
was filed as required by the statute. 


. One suing as an administrator, de bonis non, should aver 


in his declaration, the death of the administrator in chief. 


. It seems that in action by one, as an administrator, de bonis 


non, upon an instrument payable to the “administrator” of 
the estate, there should be an averment, as to who was 
the administrator, when the note was executed, and that 
the note was executed to him by that name and description. 


Ona writ of error to the Circuit Court of Tus- 


kaloosa county. 


Waddy Edmunson, administrator of all and sin- 


gular the goods, chattels and credits, which were 
of William Edmunson, jun’r, deceased, at the time 
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administrator in right of his wife, Parthena Dean, 
formerly Parthena Edmunson, wife of the said 
William Edmunson, jun’r, deceased, and adminis- 
tratrix, &c. declared against Thomas Cummings in 
an action of debt—For that whereas, the said de- 


fendant, theretofore, to wit,\on the fifth day of 


March, in the year of our Lord, eighteen hundred 
and twenty-one, in Jeflerson county, to wit, in the 
county aforesaid, together with James Dodds, Arm- 
stead Barry, George Tarrant, Peyton King, Isham 
Harrison, ‘Thomas Tarrant, W. C. Tarrant, John 
Brown, Edward Sims, Washington Allen, Darby 
Henley, and James Brown, made their certain writ- 
ting obligatory, sealed with their seals, and to the 
Court there shewn, the date whereof, was the same 
day and year aforesaid; whereby they acknowl- 
edged themselves to be held and firmly bound, unto 
the administrators of the estate of William Edmun- 
son, jun’r, deceased, in the sum of nine hundred and 
thirteen dollars, to be levied of their goods, chat- 
tels, lands and tenements,—which said writing ob- 
ligatory, was subject to a certain condition, there- 
under written, to the effect, that 1t was to be void 
on condition that the said James Dodds did, witli- 
in five years from the date thereof, discharge the 
said obligation, otherwise to remain in full force 
and virtue: and on the further condition, that if the 
said Dodds should fail, then the other obligors were 
only bound, each for the sum of seventy dollars, 
and twenty-five cents: And the plaintiff, “adminis- 
trator, &c.” averred, that said Dodds, had not within 
five years, from and after the date of said obliga- 
tion, discharged the same. By means whereof &c. 
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And the declaration closed in common form, with 
a profert of letters of administration. 

The defendant plead— 

First—Non est factum. 

Secondly—Payment by Dodds, within the five 
years. 

Thirdly—That plaintiff had no legal title or pro- 
perty in the bond sued on. 

Fourthly—That the husband of the said Parthe- 
na Dean, in his capacity of administrator in right 
of his wife, had before the commencement of said 
suit, transfered the said bond by endorsement. 

Fifthly—Payment, generally by the obligors. 

Sixthly—That plaintiff was not the administra- 
tor, de bonis non, of Waddy Edmunson. 

Seventh—That said bond before the commence- 
ment of said suit, was the property of another. 

Eighth—Material erasure and alteration of the 
bond. 

Ninth—Want of consideration. 

Tenth—Payment by the other obligors. 

The plaintiff took issue upon all the pleas, ex- 
cept the tenth—to which he demurred, which de- 
murrer was sustained, and an order of amendment 
awarded. And afterwards came a jury, who ren- 
dered a verdict for the plaintiff of twenty eight dol- 
lars and twenty-five cents,parcel of the debt, togeth- 
er with eight dollars, ninety-six cents damages, and 
costs of suit. 

The defendant by his counsel, then moved the 
Court for a non suit, because less was due when 
the suit was instituted than fifty dollars—which 
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motion the Court continued, that notice might go to 
the plaintiff. 

The defendant having taken a writ of error, as- 
signed as causes for reversal here— 

First—That the Court below erred in sustaining 
the demurrer to the tenth plea. 

Second—That the Court erred in rendering judg- 
ment on the finding of the jury for a less sum than 
fifty dollars. 

Third—That the judgment was not responsive 
to the verdict. 

Fourth—That the Court erred in failing to non- 
suit the plaintiff, because of the recovery of a less 
sum than fifty-dollars, no affidavit, as required by 
statute, having been made. 


Argued by Cradd for the plaintiff in error-—Peck, 
contra. 


“ ‘A GOLDTHWAITE, J.—A verdict was returned 


*Aikin’s 
Dig. 269, 


by the jury, which tried this cause, for a sum less 
than fifty dollars, and a judgment was rendered for 
the sum found to be due. It is now insisted that 
the Court below, instead of rendering such judg- 
ment, should have non-suited the plaintiff. 

The previous decisions of this Court, on the sta- 
tute of eighteen hundred and seven,* have not been 
altogether consistent with each other, and we have 
now to decide, what we believe to be its just and 
and proper construction. 

The enacting clause directs—“If any suit shall be 
commenced in any Court, for a less sum than such 
Court can legally take cognizance of, or if any per- 
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son shall demand a greater sum than is due, on pur- 
pose to evade this act, in either case, the plaintiff 
shall be non-suited and pay costs.”. Under the pro- 
viso of the statute, a plaintiff! may prevent the op- 
eration of the latter part of the enacting clause, by 
making and filing in the clerks oflice, an affidavit, 
that the sum for which the suit is brought, is re- 
ally due, but for want of proof, &c. a recovery is 


barred. This contemplates two distinct classes of 


cases, in one of which the Court, trying the cause, 
has no discretion, but must non-suit the plaintiff; 
but in the other, it is not made obligatory so to pro- 
ceed, unless it shall appear, that a sum is demanded 
beyond what is due, oz purpose to evade the act. 'The 
terms used in the statute, can we think, bear no 
other proper construction. 'The Court trying the 
cause, would be enabled to judge from all the cir- 
cumstances, whether the suit was instituted, for the 
purpose of giving a collusive jurisdiction; but an 
appellate tribunal could never ascertain, with any 
certainty, the intention, which influenced the plain- 
tiff. Again, a suit might be commenced bona fide, 
and a verdict, notwithstanding, be found for a less 
sum than the suit should have been instituted for, 
with a reference to the jurisdiction; or the amount 
might be reduced by payments, which could in 
some cases, be given in evidence under the general 
issue. 

The act certainly guards the plaintiff from any 
injury from an improper exercise of the discretion 
reposed in the Court, by permitting him in cases, 
where an opinion prevails that he has improperly 
used the jurisdiction of the Court, to avoid the con- 
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sequences, by making the requisite affidavit; and 
we do not hesitate to say that it would be error to 
render a judgment of non-suit, when such affidavit 
was interposed; but in ‘all other cases under the 
latter clause of the statute, the action of the Court 
being discretionary, and to be governed by circum- 
stances, cannot be the subject of revision here. 

We are aware that this view of the statute, con- 
flicts with some previous decisions of the Court. 
Howard vs Wear,*—Curtis vs Garyt—Carter vs 
Dade}: But we feel it to be our duty to place the 
construction on principles which we think are con- 
sonant with the intention of the framers of the act. 

Another question which arises in this case, is 
in relation to the decision of the Court below, of 
the plaintiff's demurrer to the truth of the plea of 
the defendant. ‘This plea is evidently bad, for the 
reason that it assumes to answer the whole of the 
plaintiff's declaration, when in truth, it only an- 
swers a part; this is established by the commence- 
ment and conclusion. It commences actio non &c. 
and concludes with a prayer for judgment; but this 
demurrer exercises a most important influence on 
the case, if as contended, it opens the whole case 
for consideration; and judgment must be given 
for the defendant, if the declaration shall be proved 
to be vicious. 

This rule of pleading seems to be established by 
an unbroken series of English decisions, from the 
time of Lord Coke, and has received full assent in 


eng 663 most of the States of the Union:{ and such also 
Gould Ple. has been the uniform practice of this Court from 
4 Miner 31 its organization—Mullins vs CabbinessS—Summer- 

















JANUARY TERM, 1837. 151 
"CUMMINGS U8 EDMUNSON, adm’r. 











ville vs Merrell*—Rogers et al vs Smiley et alt The «1 porter 
only exception to this rule seems to be the case of [)} 0, 
a demutrer to a plea in abatement.{ i 
It is urged against the declaration, that no ane 5 
ment of the death of the administrator in ehief, is 
to be found in any part of it, and the inference is 
drawn, that no title to sue is shewn by the plaintiff. 
We find on examination that no statement of the 
death of the administratrix in chief, is contained in 
the declaration; nor does it in any wise appear, that 
she was removed from the administration in the 
estate of the intestate. 
The plaintiff in the cause below, can only be en- 
titled to sue on the claim which is the foundation 
of this suit, by virtue of his representative charac- 
ter, and we are unable to perceive any distinction, 
so far as the necessity of allegation exists, between 
hisand any other case of a derivative title. An exec- 
utor or administrator, must show in pleading the 
death of the testator or intestate, although it may 
not be necessary to prove it on the general issue; a 
surviving co-partner must set out the death of his 
partner; a joint obligor, who sues alone, must set 
out the death of his co-obligors—and in the case we 
are now considering, we cannot perceive why the 
same reason does not prevail, when the suit is by 
an administrator de bonis non. He claims title un- 
der the administration, and if the administrator in 
chief be not dead, he can have no title, whatever. 
He may be termed an assignee by operation of law, 
and there can be no good reason urged, why he 
should not be obliged to state the sole fact from 
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which his authority as administrator de bonis non, 
is to be be derived. 

We have not been able to ascertain if this ques- 
tion has ever before been presented to any Court, 
but all the precedents sustain the principles we have 

_ Jaid down, and we have no reason to doubt the 
P 104. 4 justice of their application to this particular case.* 
“Another objegtion grows out ef this position — 
From nothing alledged in the declaration does it 
appear, that the title to the writing obligatory, sued 
on, is not now in Parthena Dean, or in her husband, 
in her right. If she be living, she, or her husband, 
in her right, has the legal title to the instrument 
sued on, unless she has been removed from the ad- 
ministration, which does not appear, and cannot be 
presumed on demurrer. 

Another objection yet remains to be considered. 
The writing obligatory declared on, bears date in 
eighteen hundred and twenty-one, and is payable to 
the administrators of the estate of William Edmun- 
son, jun’r. Who were then the administrators, in 
no wise appears, nor is there any averment, that the 
writing obligatory, was made to Parthena Dean 
and her husband, or either of them, by that name 
and description; nor does the declaration alledge 
that they or either of them, were then the repre- 
sentatives of the estate. Again, the liability of the de- 
fendant is alleged to he, to pay the administrators of 
the estate of the decedent; thus seeming to attach 
the liability of the defendant to the office, and not to 
the person of the administrator. 

The declaration cannot therefore be supported, 
and we reluctantly pronounce it to be bad. We 
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say reluctantly, because we think it probable that 
these objections have been taken for the first time, 
in this Court, and, because the very same ques- 
tions, which we* now decide, formed a part of the 
.nany issues submitted to the jury. 

iv the third plea, the question of title to the note, 
is directly put in issue; and by the sixth, the right 
to sue as administrator de bonis non, is controver- 
ted. But as the determination of the demurrer, 
must have preceded the trial of these issues, and as 
we must presume from the effect of the demurrer, 
that the questions we have noticed, were presented 
and decided against him in the Court below, the 
defendant did not go to trial voluntarily, and conse- 
quently cannot be presumed to have waived his 
demurrer. 

We are of opinion that the judgment must be 
reversed; and as the defendant in error can be per- 
mitted to amend his declaration in the Court below, 
the cause is remanded. 


COLLIER, J: not sitting. 
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HUNLEY VS WILLIS LANG & Co. 


As to proof of writings under the common counts. 
Of writings, importing a consideration. 
As to actions by partners. 


1. Where a writing is offered ir evidence, under the common 
counts in assumpsit, its execution must be proved. 

2. A promissory note, whether made the foundation of a suit, 
or given in evidence unde: the common counts, imports 
of itself a consideration. 

8. In an action by partners upon a promissory note, payable 
to one and company, it should be proved that all joining as 
plaintifis, were partners with the one named in the note 
at the time it was executed. 


On a writ of error to the County Court of 'Tus- 
kaloosa county. 

This was an action of assumpsit upon twelve 
promissory notes, eleven for the sum of forty-five 
dollars each, and one other for the sum of nineteen 
dollars and forty-four cents—all executed by the 
defendant, Hunley. 

The writ was issued in the name of Willis Lang, 
Dugall C. Shaw and James E. Watts, copartners, 
known by the name and style of “Willis Lang & 
Co.” The declaration was in the same style, and 
contained a single count, for money lent and ad- 
vanced, and money paid, laid out and expended: 
and the pleas were, non dssumpsit, former recove- 
ry, set off, and the statute of limitations; to which 
there were issue and replication. 
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A verdict was found for the plaintiffs, and the 
defendant having taken exception to the opinion of 
the Court, prosecuted a writ of error. 

In the progress of the trial, the plaintiffs, to sus- 
tain the issue joined on their part, offered in evi- 
dence the notes declared on, all signed by the de- 
fendant, and due before the commencement of the 
suit; and they, unexplained by other testimony, be- 
ing relied on,—-the sufficiency of the evidence was 
objected to, by the defendant, as not supporting the 
declaration; and the Court was so requested to 
charge ; but the presiding Judge informed the jury, 
that as it appeared by the indorsement on the writ, 
that the suit was founded upon said notes, the ev- 
idence was sufficient in law, (leaving its credit to 
the jury,) to sustain the issue on the part of the 
plaintiffs; and refused to give the charge requested 
—to which the defendant excepted. 


Argued by Cradb for the plaintiff in error—Peck, 
contra. 


COLLIER, J.—-The defendants in error, declared 
against the plaintiff in the County Court of Tus- 
kaloosa, ¢n assumpsit, for money lent and advanced, 
and money paid, laid out and expended. The 
pleas were non assumpsit, former recovery, set off, 
and the statute of limitations. 

On the trial, the Judge sealed a bill of exceptions, 
which states the following facts. “The plaintiffs, to 
sustain on their part, the issues joined between the 
parties, offered in evidence eleven promissory notes, 
for the sum of forty-five dollars each, and a twelfth 
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for the:sum of ninteen dollars and forty-four cents, 
all signed; J. Hunley, dated the seventh of March, 
eighteen hundred and thirty-two, and payable at 
different periods, but mature before the commence- 
ment of the action. These notes without any ex- 
-planatory evidence, were all the testimony offered 
on the trial. Upon this state of the case, the de- 
fendant, by Crabb & Capers, his attornies, object- 
ed to the sufliciency of the evidence, before the 
jury, to.sustain the declaration, and requested the 
Court to charge the jury to that effect; but the 
Court decided, that inasmuch as it appeared by the 
endorsement on the writ, that the action was found- 
ded on said notes, the evidence offered, was sufli- 
cient. law, leaving its credit to the jury, to sus- 
tain the issues on the part of the plaintiffs, and 
therefore he refused to charge as requested, but 
would permit the evidence to go to the jury as suf- 
ficient inlaw. 'To which opinion, refusal and per- 
mission, the said defendant by his attornies afore- 
said, excepted, &c.” The questions of Jaw re- 
served by the bill of exceptions, are here assigned 


‘for error. 


The bill of exceptions does not present, with so 
much’ precision as it might or should do, the parti- 
cular points of objection, made on the trial in the 
‘County Court—yet we consider, that a fair inter- 
pretation of it, authorises'the conclusion, that ex- 
ception was taken to the admission of the notes in 
evidence, without some additional proof—to the 
refusal to charge as requested—and to the charge 


given; We think the first point appears to be em- 


braced by the bill, from the remark of the Judge, 























~] 


oO 


JANUARY TERM, 1897. 1 





HUNLEY U8. WILLIS LANG & Co. 





that he “would permit the evidence to go to the jury, 
&c.” as well as by the term “permission,” used in 
the exception. And therefore proceed to enquire— 
irst--Were the notes offered in evidence ad- 
missible without proof of the plaintifl’s signature? 
| Second—Were they suflicient in law to author- 
ise a recovery upon the declaration, without proof 
of consideration? 

Third—Was it necessary to authorise a verdict 
in favor of the defendants in error, that they should 
have shewn that they were partners, as in their de- 
claration, they allege? 

Ist. In regard to the first question raised in the 
argument, this Court at its present term, in the case 
of Chamberlain vs Darrington,* decided, that where 5: 57"'°"* 
a writing is offered in evidence, under the common 
counts in assumpsit, it is necessary to prove its ex- 
ecution. ‘That such was the rule at the common 
law, is unquestionable, and our statute has only 
dispensed with its observance, where the writing — 
is made the foundation of an action.T tAik. Dig. 

2d, At the common law, we think there was no ist Ed 
necessity for proving the consideration of a promis- 
sory note or bill of exchange, when offered in evi- 
dence; that in themselves they imported a consid- 
eration. We are aware that Lord Chief Justice 
Holt in the case of Clerk vs Martin, maintained a 
different doctrine: And his judgment in that case, 
is said to have induced the passage of the statute 
of third and fourth Anne. A statute enacted not 
for the purpose of changing the law, but rather to 
gratify the pride of opinion of the Lord Chief Jus- 
tice, and to remove the doubts which the decision 
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of so great a lawyer was calculated to throw upon 
the question. The English cases, upon. the as- 
signability of promissory notes, and the internal 
evidence aflorded by them of consideration, are 
collected and reviewed by Judge Cranch, in an 
elaborate note at the end of the first volume of his 
Reports; by which it is very satisfactorily shewn, 
that the judgment of Lord Holt in the case cited, 
never had the weight of authority in Westminister 
Hall, and was never acquiesced in by other Judges. 
Without inquiring whether our statutes exert an 
influence upon this question, confirmatory of the 
common law, we are satisfied that a promissory 
note, whether made the foundation of a suit, or 
given in evidence, as in the present case, always 
imports a consideration. 

3d. This Court, under its old organization, de- 
termined, that ifa plaintiff, suing as surviving part- 
ner, was not a member of the firm with whom the 
contract was made, it was incumbent on the defen- 
dant, if he objected to a recovery on that ground, 
to make it appear by evidence under the general 
issue, or else to plead it in abatement.—Smith vs 
 Hunt.* In that case the note was payble to George 
Wilkinson & Co. and the suit was brought in the 
name of Hunt as surviving partner—and it was ob- 
jected that he should show Wilkinson’s dcath, and 
that he had been a partner of his. 

With due respect, we are constrained to say 
that, that decision, is in our opinion, adverse to 
principle. All persons who assert a right by action, 
are understood to avow themselves ready to prove 
whatever they alledge in their pleadings, especial- 
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ly if it be material. And certainly in making out 

a title to recover upon a contract, it is necessary 

that the plaintiff should shew he was a party con- 
tracted with. If the contract be in writing, and 
appears on its face to have been made with all 

who join in an action upon it, the intrinsic evidence 

will be sufficient. ‘The general issue is a denial of 

the plaintiff’s right to sue, and throws on him the 

onus of shewing, not only that the defendant is*1 sauna, 
chargeable, but that he is liable to the plaintiff,* *2X'J5, 
See also Baker vs Jewell.|—Coffeevs Eastland{ ¢&!- 


+6 Mass. 


In Evans vs Mason,§ it was decided, that in ac- oe 
> } ooKe 


tions by partners, to recover a partnership demand, R. 159. 
unless the contract which is the foundation of these.” 
action, has been expressly made with all the mem- 

bers of the firm, it will be incumbent on them, to 
prove that all the plaintiffs were partners at the 

time of the contract. To the same effect, see Cam- 

den vs Anderson||. Wilsfordvs Wood. 5 'T. R. 

So in Chatty on Bills, 394, it is laid down, that iffy Eop- 

several persons sue as indorsees of a bill of ex-®1** 
change, if the bill appears indorsed in blank, there 

is no necessity for their proving that they were in 
partnership together, or that the bill was indorsed 

or delivered to them jointly. But when a bill of 
exchange is payable or indorsed, specially to a 

firm, it has often been ruled, that in an action by 

the payees or indorsees, strict evidence must be 
given, that the firm consists of the persons who sue 

as plaintiffs on the record. In the first case, the 
indorsement, being in blank, is a direction to pay 

to the beater—and the plaintiffs shewing them- 
selves to be bearers, by suing on the note, they can- 
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not be required to shew themselves to be partners— 
that being an immaterial question. In the latter 
case, the note being payable or specially indorsed 
to a firm, and not to the members ezpressiy, the 
plaintiffs must shew their connection, on the trial. 
Very fully to this point is Collyer on Partnership, 
(405.) 

In the case at bar, the notes are payable to Wil- 
lis Lang &Co.—clearly implying that at least one 
other composes the company. ‘The record sets 
forth the name of two others, and as they are not 
expressly contracted with, proof should have been 
offered, to show that they were partners with Wil- 
lis Lang 

Upon the first and third points, the judgment is 
reversed and the cause remanded, 





























JANUARY TERM, 1837, 





161 





HERRING vs M’ELDERRY, et al. 











HERRING VS M’ELDERRY, et al. 
As to bills in equity to divest the titie of lands. 


1, Where a bill was filed in Chancery, for the purpose of di- 
vesting the defendants of their title to certain lands, and 
the bill disclosed that the defendants title consisted of a 
claim of title, under the deed of a Creek Indian, to lands, 
selected under the treaty of the 24th of March 1832— 
which deed was made within'five years after the treaty,— 
it was held— 

First—That there being no allegation in the bill, that the 
contract of the Indian had been approved by the Presi. 
dent—no valid title was shown in the defendants author- 
ising the Court of equity to entertain the bill. 
Secondly-—-That neither could equity. entertain the bill 
in order to render a decree for money, alleged to be due 
by defendants to the plaintirf,—he having his remedy at 
law. 


This case was brought up by writ of error, to 
the Circuit Court of Talladega county, on a decree 
of the Chancery side of that Court, dismissing a 
bill, filed by the plaintiff in error. 

The bill alleged, that under the treaty formed 
setween the United States and the Creek Indians, 
an allotment of three hundred and twenty acres of 
Jand, had been made to one Holeyar, a Creek, upon 
which land, orator, had, with the consent of said 
Indian, for some time, resided. ‘That during this 
period, orator entered into an agreement with the 
Indian, to purchase his reservation, but finding his 
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means inadequate, found it necessary to make a 
friend to assist him in the object. ‘That with this 
view, he applied to one Walker, who agreed to 
supply the necessary funds, on the stipulation, that 
orator was to have one third of the land, including 
the dwelling and improvements, and pay to Wal- 
ker so much money as should be an equal proportion 
of the whole sum given for the lands. 

To effect this arrangement, orator employed one 
Hawkins as interpreter, and in making said con- 
tract, was put to large expenses; afterward, one 
Brasher went to orator, and informed him that he 
desired to take the place of Walker, who was una- 
ble from the situation of his private affairs, to raise 
the funds, and to which proposition, after the con- 
sent of Walker had been obtained, the said com- 
plainant assented. Complainant then made a new 
contract with Brasher, whereby it was agreed that 
complainant was to have his election, either to com- 
ply with the contract, first made with Walker, or 
to take the entire lands, by paying the whole pur- 
chase money, and fifty per cent. thereon, by the 
twenty-fifth December, eighteen hundred and thir- 
ty-four. Subsequently to this event, complainant 
being unable to attend and have the contract cer- 
tified, as required by the treaty, sent his son, with 
Brasher and Hawkins to Mardisville, for that pur- 
pose; having every confidence in the honor of said 
Brasher and Hawkins, and that the contract would 
be certified according to the agreement made with 
complainant. But to complainant’s astonishment, 
the contract was certified in the name of Thomas 
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M’Elderry and said Hawkins; and the name of 
complainant, entirely left out of the contract. 

The bill then charged a co-partnership to have 
been existing between M’Elderry and Brasher— 
alledged that he, and no other person made the 
contract with the Indian; that he had made im- 
provements; and finally that he had made a ten- 
der to said Brasher and M’Elderry, of the amount 
agreed to be paid to Brasher, and of a deed to be 
signed,—all which had been rejected. And pray- 
ed relief &c. 

The Chancellor dismissed the bill at the costs 
of the complainant. 


Argued by Peter Parsons for the plaintiff in er- 
ror—Mardis and Chilton, contra. 


HOPKINS, C. J—The bill in this case, was filed 
for the purpose of obtaining a decree to divest the 
defendants of title to a tract of land, and to vest it 
in the plaintif upon a contract, which is set out in 
the bill. ‘The plaintiff alledged in his bill, that the 
land was selected by Holeyar, a Creek Indian, un- 
der the treaty made between the United States, 
and the tribe of Creck Indians, on the twenty- 
fourth of March, eighteen hundred and thirty-two : 
That before the selection was made, the plaintiff 
was in possession of the land, and afterward con- 
tinued to reside on it, with the consent of the Indi- 
an: That in eighteen hundred and thirty-four, the 
Indian made his deed for the land, to two of the 
defendants, which deed was certified by the proper 
agent, 
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There is no allegation in the bill, that the 
deed had been approved by the President of the 
United States. It docs not, therefore, appear that 
either of the defendants has any interest in ihe 
land. 

The second article of the treaty, requires such a 
selection of land, to be reserved from sale, for the 
use of the Indian entitle to it, for the term of five 
years, unless sooner disposed of by the Indian; and 
the third article, which authorises an Indian to con- 
vey his land, provides that his contract for the pur- 
pose, although certified by the proper agent, shall 
not be valid till the President approves the same. 
Whether the purchasers have an interest in the 
land, depends upon an act of the President, which 
the plaintiff does not allege, has been done. Should 
the President disapprove of the contract, the Indi- 
an would have the same right to the land, as if no 
such deed had been made by him, and no such cer- 
tificate given by the agent. No contract with an 
Indian, for such land, entered into within five years 
after the treaty was made, is valid, unless approved 
by the President; and the contract with the Indian, 
which is set out in the bill, is alleged to have been 
made within less than three years after the treaty 
was made. 

If the contract, which is alleged in the bill, be- 
tween the plaintiff and the defendant, Brasher, were 
such an one as a Court of Equity would execute 
against persons, who had an interest in the land, it 
could not be executed against the defendants, nei- 
ther of whom has, according to any allegation in 
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the bill, a valid agreement with the Indian, for the 
land. 

If the plaintiff has expended money for the de- 
fendants, or either of them, upon their request, or 
under any circumstances, which make them respon- 
sible for it to him, he has a right to an action at 
law, to recover the money. But this Court can 
neither decree him the money, nor decide that he 
is entitled to recover it. 

We are of opinion there is no equity in the bill, 
and that the decree of the Circuit Court, which 
dismissed it, is correct. 

The decree is affirmed, 
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Lucy and another, vs BEcK. 


Of judgment against tivo, service perfected only upon 
one. 


1. Where original process issues against two, which is served 
upon one, and the plaintiff declares only against the party 
served,—ithough appearance is entered as for both, judg- 
ment rendered against both defendants, is error. 

2. But in such case, the judgment against both parties, will 
be reversed, and rendered in this Court, against the party 
served. 

On a writ of error to a judgment of the Circuit 
Court of Marengo county. 

A writ in assumpsit, founded upon a promissory 
note, executed by Alfred D. Lucy and 'Thomas B. 
Lucy, was issued from the office of the clerk of the 
Circuit Court of Marengo county, against the said 
Alfred and Thomas, on the fourteenth of March, 
eighteen hundred and thirty-five: and upon the eigh- 
teenth of March, eighteen hundred and thirty-five, 
was returned executed upon ‘Thomas B. Lucy, non 
esi, as to Alfred D. Lucy. The plaintiff then declared 
against Thomas B. Lucy, discontinuing in his de- 
claration against the said Alfred; and subsequently 
a judgment was entered in the cause, in the follow- 
ing terms, to wit: 

“At this day came the parties, by their attornies, 
and the defendants saying nothing in bar or preclu- 
sion of the plaintiff’s action—it is therefore consid- 
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ered by the Court, that the oie ntiff recover of said 
defendants, the sum of eight hundred and eighteen 
dollars and twenty-two cents, " damages sustain- 


ed in the premises, and also his costs of suit, in this 
behalf, expended.” 

Upon writ of error, it was here assigned— 

First—That the Court below erred in rendering 
judgment against both defendants, after a discontin- 
uance against one. 

Secondly—That my ourt below erred in giving 
judgment against both defendants—the writ having 
been served only upon one. 


Ellis & Peck, for the plaintiffs in error—Crabb 
g; Capers, contra. 


COLLIER, J— The defendant in error, caused 
to be issued a writ of capias ad respondendum, 
against the plaintiffs, returnable to the Circuit 


Court of Marengo. ‘The writ was executed on 
Thomas B. Lucy only, and against him, the defen- 


dant declared, reciting in his declaration, that the 
cause Was discontinued as to Alfred D. Lucy. 

At a subsequent term, a judgment was rendered 
against the plaintiffs, as follows: 

“At this day came the parties, by their attornies, 
and the defendants, saying nothing in bar or pre- 
clusion of the plaintifi’s action—it is therefore con- 
sidered by the Court, that the plaintiff recover of 
the said defendants, &c.” 

It is insisted, for the defendant, that this judg- 
ment musi be held to be against Thomas B. Luey, 
alone, as the service was perfected on him, only,— 
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that the employment of the plural, instead of the 
singular number, in designating -against whom it 
is rendered, was a mere clerical misprision, amen- 
dable below, or even here, at the costs of the 
plaintiffs in error. 

We do not think so: it is not the duty of the clerk 
to determine against whom a judgment shall be 
rendered: this is a judicial act. The mere registra- 
tion of the judgment, and the ascertainment of the 
amount due, when that is fixed by writing, and no 
defence made, is the duty of the clerk. 

In the case of Gilbert and others vs Lane,* (at Jan- 
uary term, 1836,) this Court determined, that where 
original process, issued against several, and was 
served on one only, if the plaintiff proceeded to 
judgment against all, the proceedings were errone- 
ous, and could only be aided by an appearance, 
which the judgment in that case shewed. 

Had the plaintiff below, have declared against 
both the parties sued, his judgment would not have 
been reversible; for the judgment shews that both 
the plaintiff and defendants, came by their attor- 
nies—and their appearance would have dispensed 
with the service of the writ. But not having thus 
declared, there isno declaration to sustain the judg- 
ment against Alfred D. Luey—the want of which, 
we have repeatedly decided, a defendant may avail 
himself of on error.. 

For this reason alone, the judgment must be re- 


versed, and be here rendered against 'Thomas B. 
Lucy. 
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SCHOOL COMMISSIONERS VS AIKIN. 


Questions as to the sale of school lands by commis- 
stoners. 


1. The school commissioners of the several townships in this 
ees are special c ——e and as such, have no power 





9. So ‘hie school commissioners — maintain indebitatus 


assumpsi!, against the vendee of lands, sold as the property 


of the township, to recover their price. 
. But where lands, the property of a township, are sold, le- 


co 


gally, by the school cominissioners, and the vendee refuses 
to comply with the terms of sale, by giving his notes, it 
seeins, that an action might well lie in favor of the com- 
nemaners, and a recovery in damages be effected. 

4, So, also, it seems, the school commissioners would have 
the authority, where a vendee refused to comply with the 
terms of a sale of such lands,—to effect a re-sale upon the 





terms prescribed in the statutes. 

5. A condition, imposed by school commissioners, in effecting 
a sale of a sixteenth section,—that if the vendee failed to 
comply with the terms of sale, by giving notes with security, 
the lands should be re-sold, and the first purchaser held respon- 
sible,-—would not, it seems, render void a contract of sale, 
or defeat an action by the commissioners, to recover of the 
first purchaser, after a Jegal re-sale, the difference of price, 
between the first and last sale. 

6. But where school commissioners, under such conditions, 
sold lands of the township, and on the refusal of the vendee 
to comply, effected a re-sale, at a price less than the mini- 
mum afficed by law—it was held that an action did not lay 
to recover of the first purchaser, the difference between the 
first and last sale. 


oF. 
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On writ of error to the Circuit Court of Tuska- 
loosa county. 

This was an action of assumpsit against the de- 
fendant in error, in the Court below, and was pros- 
ecuted in the name of the school commissioners of 
township twenty-two of range ten, west. 'Vhe de- 
claration disclosed that at an election, duly held by 
the plaintiffs, in township twenty-two, of range 
ten, west, in the county of Tuscaloosa, on the 
twelfth day of October, in the year of our Lord, 
eighteen hundred and thirty-three, to ascertain the 
sense of the qualified electors, inhabitants of said 
township, respecting the sale of the sixteenth sec- 
tion in said township, it was ascertained that a ma- 
jority of said electors at said election, voted to sell 
the sixteenth section; and that the result of said 
election was by said commissioners, duly certified to 
the Judge of the County Court of said county of 
Tuskaloosa, on the day of , eighteen 
hundred and thirty-three: and afterwards, to wit, 
on the twentieth day of November, in the same 
year, being more than twenty days after said elec- 








tion, the Judge of the County Court of said county 


of Tuskaloosa, issued an order of sale to said com- 
missioners, to sel] said sixteenth section; on the re- 
ception whereof, the said sixteenth section was sur- 
veyed, and laid off into eight lots, of eighty acres 
each, anda minimum price, then and there affixed 
upon the same—as follows, to wit: 

Upon lot numbered one, the minimum price of 
three dollars and fifty cents; upon lot numbered 
two, four dollars; upon lot numbered three, four 
dollars; upon lot numbered four, five dollars ; upon 
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lot numbered five, five dollars; upon lot numbered 
six, six dollars; upon lot numbered seven, six dol- 
lars and fifty cents; and upon lot numbered eight, 
six dollars and fifty cents: That afterwards, to 
wit, on the twenty-eigth day of December, in the 
year of our Lord, eighteen hundred and _thirty- 
three, having previously given thirty days public 
notice of the time and place of sale, by advertise- 
ment in three public places, within said township, 
the said several lots of land were offered for sale 
at public auction; and that previous to the com- 
mencement of the said sale, the conditions of said 
sale, were published aloud, in the presence and 
hearing of all persons who had assembled at the 
sale, which conditions were, that said lands would 
be sold on a credit of one, two, three and four years, 
in equal annual instalments,—that the purchaser 
or purchasers, would be required to give separate 
notes for each instalment, with approved surety, 
payable to the President and Directors of the 
Bank of the State of Alabama, with interest at six 
per cent. from the day of sale; and that every per- 
son or persons, bidding off any lot or lots of land, 
and failing to comply with the said terms of sale, 
by giving their notes with approved surety, as 
aforesaid, the said lot or lots of land, would be re- 
sold, and the first purchasers held responsible for 
the difference, if any there might be, in the price 
between the first and second sale: That at said 
sale, the defendant was the highest and best bidder 
for lots, numbered six and eight; and lot numbered 
six, was struck off to the defendant, at the sum of 
ten dollars and one cent per acre; and lot num- 
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bered eight, was struck off to the said defendant, 
at the sum of seven dollars peracre: And although 
the said commissioners were ready and willing, and 
did offer to give to said defendant, the certificates 
of purchase, as required by the staiute, yet defen- 
dant had neglected and refused to comply with the 
conditions of said sale, and did not, nor would give 
his notes with approved surety, payable according 
to the conditions of said sale, in one, two, three and 
four years, in equal annual instalments, &e. 
Whereupon, the said commissioners, afterwards, to 
wit, on the seventeenth day of May, eighteen hun- 
dred and thirty-four, re-sold the said lots, numbered 
six and eight, as aforesaid, at public auction, upon 
the conditions aforesaid; at which sale, said lot, 
numbered six, was bid off at the price of three dol- 
lars per acre; and said lot, numbered eight, at the 
price of two dollars and seventy-five cents—and 
the difference, it was averred, between the first and 
last sales of said lots, amounted to the sum of nine 
hundred dollars and eighty cents: And which de- 
fendant by means of the premises, became liable to 
pay, &c. 

{In addition to this special count, the zndelz/alus 
count, was also inserted. 

A demurrer to the declaration, having been sus- 
tained by the Court below, the plaintiffs prosecuted 
a writ of error here, and assigned the judgment 
upon demurrer as a cause for reversal. 





Argued by Ellis & Peck for the plaintiffs in error, 
and by Porter, Crabb and Stewart, contra. 
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GOLDTHWAITE, J.—The declaration in this 
cause, contains two counts In assumpsit, one a gen- 
eral trdebitatus, aud the other, special, on a contract 
therein set out. A demurrer was interposed in 
the Court below, on which judgment was rendered 
for the defendant, and this judginent is now sought 
to be reversed, 

The zndebitatus count, is for one hundred and 
sixty acres of land, alleged to have been sold by 
the plaintiffs to the defendants, and presents the 
general question, whether they can hold lands, in 
any way or under any circumstances, whatever; 
for if they are enabled to hold lands, it would seem 
difficult to resist the conclusion, that they were au- 
thorised to seli them; on the other hand, it seems 
clear, if the plaintiffs are in no case authorised to 
be the owners of lands, they cannot maintain as- 
sumpsit for the sale of that which could not belong 
to them. 

By the several acts in relation to schools and 
school lands,* the school commissioners of each «Aik. Dig. 
township in the State, are created special corpora-*”" 
tions, and are authorised to sue and be sued by their 
corporate name; but all the powers which are con- 
ferred on them, seem to be special in their charac- 
ter, and appear to have been conferred on them, 
solely with the view of enabling them to manage 
the sixteenth section and the school funds of the 
township, arising from the rents and revenue of this 
section, and to enable them to sue and be sued, in 
all matters relative to the same, without the incon- 
venience which would arise, if they were consider- 
ed as natural persons. 
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By no part of the several acts in relation to 
school and school lands, are these corporations in- 
vested with the power to hold lands. ‘The legal 
title in the sixteenth section, is in no wise transfer- 
red to them, if indeed it could be, and the same 
seems to remain in the inhabitants at large, ofeach 
township. Indeed, any inference of a power to pur- 
chase and hold lands, by virtue of their special cor- 
porate powers, is removed by the fact that this 
power is directly given to the trustees of the sev- 
eral school districts, in the respective townships, 
which are constituted special corporations by the 
same act, and are empowered to hold lands, not 
exceeding two acres, for school purposes. If the 
intention was to confer this power on the school 
commissioners, it is difficult to assign any reason 
why it was omitted in the act. 

If the case was one of first impression, we should 
feel no hesitation in deciding that a special corpo- 
ration, so constituted, had no capacity to take or 
hold lands, and consequently, no power to sell and 
convey, but we are warranied by authority in the 
positions which we Jay down. 

Chancellor Kent recognizes the rule, that sta- 
tute corporations cannot take and hold real estate, 
for purposes foreign to their institution.* ‘Lhe same 
principle was held by the Supreme Court of New 
York, in the case of Jackson vs Hartivell.{ 

Some difficulty arises in the consideration of this 
count, because the statutes we have before referred 
to, authorise the school commissioners, when the 
consent of the inhabitants of the township shall be 
obtained, to sell the sixteenth section; but this is 




















JANUARY TERM, 1837. 





SCHOOL COMMISSIONERS US AIKIN. 














removed, when we ascertain from the law, that this 
power of sale is entirely naked, creating no inter- 
est whatever, in the school commissioners, and not 
even permitting them to receive the proceeds of 
sale, and directing the notes therefor, to be made 
payable to the President and Directors of the Bank 
of the State of Alabama. 

Another view which can be taken of the statute, 
entirely obviates any difliculty on this subject. The 
school commissioners have no authority to dispose 
of the sixteenth section, unless a certain price be 
obtained; and not even then, can a certificate of 
purchase be given by them, unless notes payable in 
one, two, three and four years, bearing interest at 
the rate of six per cent. per annum, with two secu- 
rities be given.—(See Sec. 35. Title, schools and 
school lands.*) 

This provision is evidently intended for the 
security of the inhabitants of the township, and the 
act would be effectually evaded and rendered inop- 
erative, if the plaintiffs could sue for the purchase 
money of the lands sold—no security would be 
given, and the time of credit might be prolonged by 
a suit. 

For these reasons, we are of opinion, that the 
general zndelilatus count, cannot be supported. 

The special count, presents questions which are 
novel, and in some respects, diflicul€ of solution. 

From this it appears, that the inhabitants of the 
township, for which the plaintiffs are school com- 
missioners, had determined in the manner pre- 
scribed by law, to give their consent to a sale of the 
sixteenth section, and the statutory proceedings 


*Aik. Dig, 
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being first had, the plaintiffs after affixing a mini- 
mum price on the several lots into which the sec- 
tion was divided, proceeded to scll the same, in 
conformity with the requisitions of the law. 

It alleges, “that the conditions of sale, were pub- 
lished aloud in the presence and hearing of all who 
had assembled at the sale.” ‘These conditions 
were those proscribed by the act authorising the 
sale, and “that any person or persons, bidding off any 
lot or lots of the land, and failing to comply with the 
said terms of sale, by giving their notes, mith ap- 
proved security, the lot or lots, would be re-sold, and 
the first purchasers held responsible.” 

It then alleges that the defendant became the pur- 
chaser of lots, numbered six and eight, for the first 
of which he bid ten dollars and one cent per acre, 
and for the last, he bid seven dollars per acre, at 
which prices they were struck down to him. 

The minimum price of these lots, was six dol- 
lars for the first, and six dollars and fifty cents, for 
the last. 

The count then alleges that the defendant wholly 
refused and neglected to comply with the conditions of 
the sale, and did not nor would give his notes, with 
approved security, as provided by law. It then states 
that a re-sale took place, after a lapse of more than 
three months, on the same conditions, at which 
sale these two lots were sold; the first for three dol- 
lars per acre, and the last, for two dollars and sev- 
enty-five cents per acre, of which the defendant had 
notice. 

The count then concludes with a super se as- 
sumpsit, for the difference between the two sales— 
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and the breach of the contract is alleged to be the 
non-payment of the several sums of money mention- 
ed in each count. 

It is urged against this count, that the plaintiffs 
are not authorised by any law, to maintain any 
suit for any breach of contract, relative to the sale 
of the sixteenth section, because the authority is 
given to another corporation to receive the money. 
But we think this docs not follow as a consequence— 
if it did any person could at pleasure, become 
a purchaser and violate his contract with impunity, 
or the sale of the section might be delayed or en- 
tirely prevented, by one disposed to retard the ac- 
tion of the commissioners. 

The general object of all the statutes, in relation 
to schools and school lands, seems to be to en- 
able the school commissioners, to act for the 
township, in all matters relating to the sixteenth 
section; and we are satisfied they have the same 
right to pursue any remedy in relation to the 
same, which the inhabitants of the township, could 
pursue, except in such cases only, wherean action is 
contemplated by other persons. 

We have already determined, that a general in- 
delitatus count could not he sustained, because 
the commissioners had no authority to receive the 
money for the sale, as it was to be paid to oth- 
ers, under the act of the legislature, and because 
the township must have the security required, 
before any title can pass by the sale. ‘These rea- 
sons would be equally decisive, when applied to 
any action at law on the contract, however special 

dP. 23 
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the declaration might be framed; but they do not 
apply to any action which is brought to recover 
damages for a failure to comply with a legal con- 
tract, entered into with the school commissioners. 
The contract, as such in the present case, could 
not be enforced in a Court of law, by a recovery of 
the price, (even if an action could be maintained 
for the same, until the credit had expired,) because 
the interests of the township could not be protect- 
ed by the security required on asale; but when the 
contract is at end, by the refusal of the purchaser 
to complete it, by giving his notes, as required, an 
action would at once lie, and if damages had been 
the consequence of the refusal, a recovery could 
not be prevented. After a purchaser has absolute- 
ly refused to comply with the contract of sale, the 
seller is at liberty to consider the contract at an 
end, and immediately sue for the damages he has 
sustained. This rule is perfectly well established 
as to goods.—- Gerard vs Tagart.*—-Mussen vs Price.} 

But it is unnecessary to determine whether the 
same principle applies to sales of land in general. 
So far as this case is concerned, we entertain no 
doubt but the commissioners were authorised to 
re-sell the land. Indeed the act of the legislature 
makes it their duty soto do. Thesale was not ex- 
ecuted, without the security required was given, 
and therefore might be considered inoperative, un- 
der the act refered to, aftera refusal by defendant, 
to give his notes: and the minimum not having 
been realised, a re-sale became necessary. 

It is also contended, that by annexing a condi- 
tion of re-sale, the whole contract became void, and 
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there was no legal obligation on the defendant to 
complete it—that one of the consequences which 
might grow out of such condition, was an act which 
the commissioners could not perform, as at such re- 
sale, the minimum price might not be offered, in 
which event no sale could be made. This argu- 
ment, however ingenious, will, when exatnined, ap- 
pear to be without foundation. The condition im- 
posed was a lawful one, and was made for the ben- 
efit alone, of the commissioners. It was one on 
which the defendant could not insist, nor could it 
be faily inferred, that they would extend it toa case, 
where they would have no authority to make a re- 
sale. The whole argument is in fact predicated on 
the idea, that this condition forms a part of the con- 
tract. If so, the defendant might well insist that he 
had a right to refuse to give his notes, and insist on 
a re-sale, as the property might sell for more, on the 
second sale, than it brought at first, and that he 
was in that event, entitled to the surplus 

Weare aware, that Mr. Justice Livingston, in the 


case of Webster & Ford vs Hoban,* seems to have *7 Cranch 


entertained the impression, that it was the purcha- “ 


sers right, to insist on a re-sale, and that he would 
be entitled to the surplus, if any; but it seems to us 
that this opinion, has neither reason nor principle to 
support it. If it was law, every pauper in the land, 
would be authorised to purchase at any sale, where 
this was a condition, and then insist that he was 
entitled tothe chance of a profit on a re-sale, and rest 
his right on the contract. 

Weare not alone in this opinion—all the English 
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cases clearly recognise the principle, that on a re- 
sale the first purchaser, has no right to the increased 
price. * 

We think it sufficient to say, in answer to the po- 
sition, as taken, that the condition is one which is 
legal, and being made solely for the security and 
protection of the scller, may be waived by him, 
without impairing any of his rights, or it may be in- 
sisted on when made, in relation to real estate, and 
the first purchaser held responsible for any deficit 
on a re-sale. 

If in the case under consideration, the re-sale had 
produced the minimum price affixed to the several 
lots, we should determine that the defendant was 
liable to a recovery in the suit as brought; but as 
the contract is laid, the liability of the defendant is 
charged to arise from an illegal act, or rather void 
act of the plaintiffs. ‘They had no authority to sell 
for a less sum than the mznimum, and yet this sale 
is the foundation of the super se assumpsit, laid in 
the declaration. 

A re-sale was not necessary to fix the liability of 
the defendant for a breach of contract, and the ac- 
tion in another form could have been maintained 
without showing a re-sale: it might be one mode of 
ascertaining the amount of damages, perhaps the 
best, but certainly not the only way of ascertaining 
the same. 

It was said at bar, that this declaration in the spe- 
cial count might conform to this view of the case, by 
striking out all in relation to the subsequent sale, and 
the super se assumpstt. If this was done, it would 
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resemble a declaration in case, but the breach 
would not be appropriate; and if it was in this form, 
the action would be case, and there being a count in 
assumpsit in the declaration, there would be a mis- 
joinder of action; and this defect would be equally 
fatal with those pointed out. 

The declaration cannot be supported, and the 
judgment must be affirmed. 


COLLIER, J. not sitting. 
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PERKINS and ELLIOTT VS MAYFIELD. 


As to what consideration will support a trust deed. 

As to a sale of the equity of redemption ander execu- 
tion. 

As to deeds of indemnity to a surety. 

Points of practice, as to issue, and errors. 


1. Aclaimant of property levied on unde: execution, cannot, 
it seems under decisions of this Court, now avail himself of 
a defect in the judgment or decree, upon which it has is- 
sued. 

2. That one becomes the surety of another, to his bond as 
executor, is a sufficient consideration to support a deed of 
trust. 

3. A mere equity of redemption in personal property, unac- 
companied by possession in the mortgagor, cannot be reach- 
ed by execution, and made the subject of levy and sale. 

4, Where a deed of aslave was executed by one, as an in- 
demnity to others, who became his sureties to a bond as 
executor,—and by the terms of the deed, the sureties were 
authorised to sell the slave upon becoming liable as the 
sureties of the executor, at such time and place as they 
might chose,—it was held, that the slave could not be sold 
under an execution issued upon a decree obtained against 
the executor, as such—it appearing that outstanding 
claitns still existed, upon which the sureties might be li- 
able. 

5. It seems that an issue between a plaintiif in execution, 
anda claimant of property, levied on under it, should con- 
form to the amount of the interest sought to be contested: 
as, if an equity of redemption be in controversy, the issue 
should seek to condemn that alone, and not the entire es- 
tate. 
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6. A defendant in error, will not be permitted to refer this 
Court to errors of an inferior Court against himself, as a 
reason why errors committed against a plaintiff here, should 
not be considered. 


On writ of error to the Circuit Court of Tuska- 
loosa. 

This cause came before this Court by writ of er- 
ror, to revise a judgment of the Circuit Court of 
Tuskaloosa county. A bill of exceptions was seal- 
ed in the progress of the trial, from which the fol- 
lowing facts appeared, viz: ‘That John Spencer, 
sen’r, late of that county, made his will, and died 
previous to the year eighteen hundred and _thirty- 
one: That one Edward B. Elliott was appointed 
by him, executor, who qualified as such; and that 
the Judge of the County Court, from whom he re- 
ceived letters testamentary, made a decree, on the 
fourteenth day of January, cighteen hundred and 
thirty-one, in which he directed, the sum of four 
thousand eight hundred and fifty-five dollars and 
ninety cents to be paid to the different lega- 
tees under the will, as they were respectively 
entitled. And among others, the sum of seven 
hundred and eleven dollars, ninety-seven cents, was 
decreed to be paid to Louisa Spencer. To collect 
which last mentioned sum, a writ of fiert facias was 
issued on the fifth day of January, eighteen hun- 
dred and thirty-five, in the name of Isaac N. May- 
field and his wife, Louisa, late Louisa Spencer, 
(with whom it was stated he had intermarried.) 

This execution was levied by the sheriff of Tus- 
kaloosa county, on a negro man slave, named 
James, to whom the plaintiffs in error, interposed a 
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claim, with the view to try the right under the sta- 
tute. 

On the trial, the defendant in error, gave in evi- 
dence, a deed from Edward B. Elliott, from which 
it appeared, that the plaintiffs were Elliott’s sure- 
ties, in the bond executed by him, as executor of 
the last will and testament of John Spencer, senior: 
and that with the view of securing them against 
the consequences of their suretyship, and to save 
them harmless from all liability, the executor had 
thereby conveyed to them the slave in question, 
with other personal property: vesting in them full 
power and authority, to sell all or any portion of 
the property, as should be necessary to discharge 
any liability fixed upon them as such surities, or 
money paid by them on that account, at public 
auction, on giving ten days notice of the time and 
place of sale. 

It further appeared that the plaintiff, Perkins, 
was in the possession of the slave James, at the 
time of the levy, and had been for some time pre- 
viously; and that he asserted his right to hold, under 
the deed, which bore date twenty-ninth day of 
January, eighteen hundred and thirty-one. 

During the progress of the investigation in the 
inferior Court, the presiding Judge was requested 
to charge the jury—“that if they believed the prop- 
erty in controversy, had been conveyed to Perkins 
and Enoch Elliott, the claimants, in trust for their 
indemnity, as security for Edward B. Elliott; and 
that it had gone into the possession of one of the 
claimants, and was so at the time of the levy of the 
freri facias in this case; and that there were other 
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outstanding claims against Edward B. Elliott, as 
executor as aforesaid, to the payment of which the 
said claimants might be subjected —then they 
should find the property in controversy, not subject 
to the said execution:” which instruction, the Court 
overruled—and thereupon the plaintiffs in error ex- 
cepted. And there was a verdict, and a judgment 
condemning the slave James to the satisfaction of 
the execution. 

It appeared from the record, that the only issue 
submitted to the jury, was one whereby the plain- 
tiff in execution, asserted that the negro man slave, 
was liable to the execution, levied upon him; and 
which was denied by the claimants, and issue ta- 
ken to the country. 

It was here assigned in error— 

First--That the Court below erred in admitting 
in evidence, the decree upon which the said execu- 
tion is sued. 

Secondly—That the Court below erred in ad- 
mitting as evidence, the fer? facias issued on the 
said decree. 

Thirdly—That the Court erred in refusing the 
instructions prayed. 


The case was argued very fully by Cradd for the 
plaintiffs in error, and by Ls & Peck, contra. 


COLLIER, J—The assignments of error and 
the argument for the plaintifis, assert that the de- 
cree of the County Court is too defective to author- 
ise the issuance of an execution, and that the.exe- 
cution is in other respects, irregular and void. Hf 

5 P. 24 
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the right of the Court to examine these questions, 
was untrammelled by previous decisions, it is not 
improbable, that we should conclude, that a void 
fi. fa. was such process, as property could not be 
condemned to satisfy. If an execution is so palpa- 
bly defective, and for causes appearing on its face, 
oron an inspection of the judgment or decree, on 
which it issues, as to be void, the terms of the issue 
submitted to the jury, would seem to authorise the 
claimant of property, to avail himself of the defect; 
but this Court, in the case of Collingsiworth vs Horn,* 
and other cases, have determined otherwise; and 
we are contented that the doctrine of stave decisis, 
should control our opinions on this point, esteeming 
itof more importance that the question should be 
settled, than in what way it is determined. 

We proceed now to examine the questions arising 
upon the motion in the Circuit Court for instruc- 
tions to the jury, and the refusal of the Court to 
give them. And these are-- 

First—Is the deed from Edward B. Elliott to 
the plaintiffs, founded upon a sufficient considera- 
tion? 

Second—Had Edward B. Elliott such an inter- 
est in the property conveyed by the deed, as sub- 
jected it to levy and sale, to satisfy a judgment 
against him? 

Third—Are the terms of the deed such as to 
make the property subject to the defendant’s exe- 
cution? 

1st.—A principal is under a moral obligation to 
save his surety harmless, if he have the ability to 
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do so; and such an obligation is sufficient to sustain «¢yity on 


an express promise.*— Worseley vs Demattos,{ 
In Suffield vs Bruce, it appeared that the plain- 


tiff had paid the defendant the whole of a demandk. 175. 


claimed by him, but part of which was due toa 
third person. Lord Ellenborough, held that the de- 
fendant’s promise to indemnify the plaintiff against 
the claim of the third person, was founded on a suf- 
ficient moral obligation, to render it binding, al- 
though such promise was made by the defendant, 
after he had received the money from the plaintiff. 


In the case of the United States vs Hooe, §—Fttz- 93 ranch 


gerald was appointed a collector of the revenue, in” 
seventeen hundred and ninety-four, and executed a 
bond with Hooe, as his surety for the faithful per- 
formance of the duties of his office. In seventeen 
hundred and ninety-nine, being largely in arrears to 
the United States, for monies collected, and desiring 
Hooe’s indorsement, to enable him to draw money 
from the Bank, Fitzgerald executed a deed in trust, 
conveying certain real estate to trustees, to indem- 
nify him against the consequences of his suretyship 
and indorsements. It was not denied but that the 
property was bound to make good to Hooe, the de- 
faults of his principal as a collector of the revenue. 

The Chief Justice, in delivering the opinion of 
the Court, remarks: “That the property stood bound 
for future advances, is in itself unexceptionable. It 
may indeed be converted to improper purposes, but 
it is not positively inadmissible. It is frequent for 
a person who expects to become more considerably 
indebted, to mortgage property to his creditor as 
a security for debts to be contracted, as well as for 
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that which is already due. All the covenants in 
this deed, appear to the Court to be fair, legitimate 
and consistent with common usage.’ 'T'o the same 
effect, is Badlam vs Tucker.* 

In Marsh vs Lawrence,{ there was a conveyance 
of personal property, by a principal, as an indemni- 
ty, for the future liabilities of his surety, and the 


2 D.& E. consideration was not questioned.{ 


This question seems so clear upon principle as 
well as authority, that we cannot doubt but the 
deed bears on its face, evidence of a sufficient con- 
sideration. If the fairness indicated by the deed, 
be unfounded in fact, it was entirely competent for 
the defendant to have attacked it for extrinsic 
causes; but no effort of this kind was made. 

2d. The interest of Edward B. Elliott, in the 
slave, was a mere equily without even possession; for 
one of the plaintiffs had that, at the time of the 
levy. The deed must be considered as an indem- 
nity in the nature of a morigage, with a power of 
sale to the plaintifis; and must be scanned by those 
rules, which are applicable to mortgages of the 
personalty. Anciently, mortgages, technically so 
called, were confined chiefly, if not entirely, to the 
realty; at this day, they embrace both descriptions 
of property. In regard to lands, after the mort- 
guage had become forfeit, the equity of redemption 


$2 Saun. could not be sold under an execution.* 


R. 11-n. 
17-& m. ° 


But the law is laid down differently by Chancel- 
lor Kent, (in the 4th of his Com. 154,) who says that 
though the day of the payment of the money, inten- 
ded to be secured, has past, so that the mortgage is 
lorfeited, yet the mortgagor, “while in possession, 
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and before foreclosure, is regarded as the real own- 
er, and a freeholder, with the civil and political 
rights belonging to that character, &c.” ‘To sus- 
tain this position, the learned commentator refers 
to many authorities, both English and American, 
which we do not deem it necessary to look into, 
as we have no wish to combat the doctrine. 
In the case of M’ Gregor § Darling vs Hail,* this enon 
Court, (at January term, eighteen hundred and 
thirty-three,) decided that the interest of the mort- 


ZS 


gagor in slaves, Was liable to be sold under execu- 
tion, against him. ‘The opinion of the Court does 

not inform us whether ‘the possession had been 
changed or the law day had passed, nor are either 

of these considered in the opinion, as material cir- 
cumstances. In looking into the record, however, 

we discover that the mortgagor still retained the 
possession, so that in addition to a mere equity of 
redemption, there was in the defendant in execu- 
tion, such title as the possession could give him. 
Without intending to overrule that case, let us en- 
quire whether a mere equity can be reached by ex- 
ecution. 

t5 Johns. 
In the case of Wilkes et al vs Ferris,} it was de- R. 335. 

termined, where property has been assigned by a 
debtor to trustees, for the payment of certain speci- 

fied debts, the resulting trust or residuary interest re- 
maining to the assignor, after the purposes of the as- 
signment, the payments of the debts are satisfied, 

is not such an interest as can be taken and sold on 
execution. Nor is a mere equitable title liable to 
levy and sale-—Thomas vs Marshail.t tHard. 19. 


In Badlam vs Tucker et al.§ the Court say, “Ak. 500. 
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mere equitable interest cannot be taken and sold on 
execution; for where there is no legal right there is 
no legal remedy. This was settled on great delib- 
eration by the Court of King’s Bench in the case of 
Scott vs Scholey et al;* and the reasons there given, 
are entirely satisfactory.” 

“The judgment of the Court in that case, was 
sanctioned by the Court of Common Pleas in the 
case of Metcalf et al. vs Scholey et al.}—and is sup- 
ported by all the authorities:” Again, “it is only by 
statute, that equities or rights to redeem are subject 
to attachment by ordinary process.” 

The Court then, after stating the creditor has a 
remedy in equity, and may possibly remove the in- 
cumbrance himself, concludes, “but until payment, 
or tender of payment of the money due to the paw- 
nee or mortgagee of goods and chattels, it is very 
clear that the creditor of the pawnor or mortgagor 
has no remedy against them by attachment and ex- 
ecution.” 

In the case of Marsh vs Lawrence,} there was a 
bill of sale, or an assignment of personal property, 
in which the object was declared to be, to secure 
the vendee as the surety of the vendor. And it was 
agreed that should the vendee become liable, he 
might turn the goods out on execution, or that they 
should be at his disposal at private sale, accounting 
to the vendor for the proceeds: the vendor retained 
the possession, which was held to be consistent 
with the deed. The Court in the opinion deliver- 
ed, say that the vendor had an equitable inter- 
est in the nature of an equity of redemption in the 
goods, and a right to any surplus if they were sold: 
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but does not consider them in judgment of law, as 
his property, so as to be subject to an execution 
against him. ‘rhe Court then say, that the vendor 
had a mere equity, which could not thus be dispo- 
sed of. 

This case goes the entire length of determining 
that an equity of redemption of personal property, 
with possession in the mortgagor, can not be sold 
on execution. And if such be the law in New 
York, the Courts of that State, must distinguish be- 
tween a mortgage of personal and real estate, either 
under the influence of a statute, or from a con- 
sideration of the dissimilar qualities of these de- 
scriptions of property. We do not deem it necessa- 
ry, or even proper to go to this extent, (though we 
might believe such to be the law,) as this Court, in 
the case already cited, determined that there was 
no distinction in this respect, between an equity of 
redemption in personal and real estate, and be- 
cause the case at bar is distinguishable from that, 
in the mortgagor having parted with the possession 
in favor of the mortgagees. 

Without pretending then to interfere with any 
principle adjudged in the case of M’ Gregor & Dar- 
ling vs Hall, we are of opinion that a mere equity 
unaccompanied by possession, cannot be reached by ex- 
ecution, and that the interest of Edward B. Elliott 
being of this character, was not subject to levy and 
sale. 

3d. The mere fact of the property being convey- 
ed as an indemnity to the plaintiffs, as sureties of 
the executor of the will of John Spencer, senr. does 
not authorise a creditor or legatee of that estate, to 
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have it. seized by execution, to satisfy a judgment 
or decree in his favor. By the conveyance and de- 
livery to the mortgagee, it ceased to be the execu- 
tors, until he freed the estate from all incumbrances 
and charges, with which the plaintiffs might be ul- 
timately, chargeble as his sureties. 'That this had 
not been done, presumptively appears from the de- 
cree of the Judge of the County Court, in which 
near five thousand dollars are decreed to be paid 
to different legatees under the will; and conclusive- 
ly from the execution of the defendant. 

By the terms of the deed, the plaintiffs are invest- 
ed with a discretion, as to the time and place of 
sale of the property conveyed, whenever their lia- 
bility is fixed, as the sureties of Edward B. Elliott. 
This discretion is of importance to them, and may 
enable them to sell the property for a better price 
than it would command at a forced sale, under ex- 
ecution. 

The motion for instructions to the jury, placed 
the case in the most favorable predicament for the 
defendant. It impliedly admitted that the proper- 
ty might be condemned, if there were no other de- 
mands against the executor, than the one in con- 
troversy. We donot pretend to say that this ad- 
mission was not proper in point of law, but certain- 
ly, if there were other outstanding claims, the 
plaintiffs should not be required to forego the ad- 
vantate of a sale, directed by their discretion, as to 
time and place, and have the property forced from 
them at the hazard ofaloss. We are satisfied that 
the deed, followed as it was by delivery of the 
property, passed such an interest to the plaintiffs, as 








JANUARY TERM, 1837, 


PERKINS and ELLIOTT US MAYFIELD. 


is incompatible with its seizure to pay Edward B. 
Elliot’s debts; and that there is nothing in its terms 
or its purpose, or the relationship of the parties, to 
change this conclusion. 

Having considered the material questions arising 
in this case, we will briefly examine one or two 
other points, discussed at the bar, which do nof in- 
fluence our judgment here; but yet are worthy of 
notice, as settling the practice. 

And first, as to the issue submitted to the jury,— 
this did not assert the liability of an equity of re- 
demption to the defendant’s execution, but the en- 
tire property in the slave, without incumbrance. 
A verdict responsive to this issue, in favor of the 
defendant, would have determined all interest and 
title in the slave, to be subject to the execution, 
and thus have deprived the plaintiffs of all benefit 
to be derived from their mortgage. And this might 
have been the result without any proof shewing 
the mortgage to be defective for extraneous causes. 
'The issue should always conform to the nature of 
the interest sought to be subjected—if an equity of 
redemption, it should be so expressed, and if there 
is no qualification, it must be supposed to be the en- 





tire interest which is proceeded against. 

Under the issue submitted to the jury in this case, 
had the slave been sold in pursuance of the verdict 
and judgment of the Circuit Court, and have yield- 
eda sum, (as in all probability he would,) more 
than adequate to satisfy the execution, the excess 
under the statute, instead of going to the plaintiffs, 
would have went to Edward B. Elliott; and this 
too, though the mortgage was free from objection.* 


5 P 25 


* Aik. Dig. 
162 $15. 





i 
' 
i 
i 
’ 
; 
i 
: 
| 





194 





CASES DETERMINED 





PERKINS and ELLIOTT 0S MAYFIELD. 





For the defendant, it is insisted, that though the 
record may show error in the proceedings of the 
Circuit Court, yet this Court should not regard it, 
as that Court should have dismissed the claim of 
the plaintiffs, for a defect in their bond, which 
made it void. Without examining the bond to as- 
certain its sufficiency, we are persuaded that we 
have no right to look into errors of the inferior 
Court, committed against a defendant here. He 
cannot legalize errors committed against a plaintiff 
here, by shewing that had his rights been prop- 
erly. regarded, the plaintiffs’ case could not have 
reached this Court. 

From a view of this case, as presented, the judg- 
ment of the Circuit Court is reversed, and the cause 
remanded. 
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LARKINS VS RHODES. 


As to co-partnerships for the purchase of lands. 
As to resulting trusts. 


a 


Chancery will not consider the question of an alleged co- 
partnership in the purchase of lands, where neither the al- 
legations or proofs in the cause, recognise the existence 
of any agreement in writing in relation to such co-partner- 
ship. 


2. Whether money paid by one in pursuance of an alleged 


3. 


oral agreement, to purchase lands in co-partnership, would 
authorise relief in Chancery, asa resulting trust, must de- 
pend upon the ceitainty of the evidence adduced in the 
cause: and though in this country, parol evidence is ad- 
imissible to raise a resulting trust, yet itis to be received 
with caution, and must establish the cause with clearness 
and certainty. 

So where on a bill filed, charging a co-partnership in the 
purchase of lands, between complainant and the defen- 
dant, and the payment of money by the former for that 
object—and there were neither allegations or proofs of an 
agreement in writing;—and the answer denied the co- 
partnership, and admitted the receipt of money from the 
complainant, but averred that it was received to pay off 
a debt owing from him to respondent, to which the money 
so received had beer applied, it was held— 

First—That a denial by respondent, that the money re- 
ceived was to be invested in lands, for the joint benefit of 
the parties, put the complainant on proof of that fact. 
Secondly—That there being no proof of an agreement in 
writing, the case could not be considered, on the ground of 
a co-partnership——-but was so far within the statute of 
frauds. 
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Thirdly—That the allegations of a payment to the com- 
plainant, of money, to be invested on the joint account of the 
parties, not being sustained by proof, the case was no, 
within the principle authorising a relicf in Chancery. 


In error to a decree of the Circuit Court of Jack- 
son county, exercising Chancery jurisdiction. 

This was the case of a bill in equity, filed by 
John Larkins against Henry Rhodes. 

It alleged, that some time previous to ihe open- 
ing of the land office, for the sale of the public do- 
main in Jackson county, orator and defendant en- 
tered into a co-partnership, forthe purpose of enter- 
ing lands; and to effect which, they procceded to 


’ survey and examine certain lands, and accordingly, 


selected five half quarter sections, which they 
agreed to enter jointly. ‘That orator then furnish- 
ed the defendant with the sum of three hundred and 
eight dollars, to carry out their agreement, which 
was more than a just proportion of funds to be 
furnished by orator: but the overplus was to have 
been applied to the purpose of entering other lands 
in partnership, as aforesaid. 'That. Rhodes, after 
receiving the said funds of orator, repaired to 
Huntsville, and in violation of his agreement, that 
said lands were to be entered jointly, in fact made 
the entries in hisown name alone—which lands, so 
entered, the bill set forth particularly. It was also 
stated, that a portion of the said lands so entered, 
was cleared, and that Rhodes had rented part of 
such improved land, and cultivated other portions, 
without having accounted to orator, although he 
had been frequently requested to do so. The bill 
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with the usual allegations, prayed a division of the 
lands, and that the same, with a moiety of rents and 
profits, should be decreed to him. 

The answer of Rhodes, in positive terms, denied 
having entered into a co-partnership with the com- 
plainant, for the yi of jointly purchasing any 
lands, whatever. It alleged that respondent, had 
assisted complainant in the survey of certain anda, 
which complainant desired to enter on his own ac- 
count; bat stated that these were not part of the 
lands described in complainant’s bill. 'The answer 
also denied, that the funds as aileged in the bill, 
had been supplied by complainant, to respondent, 
in order to make any such joint entries of lands; but 
averred that the said lands had been purchased by 
respondent, with his own funds, and for his exclu- 
sive benefit. Respondent admitied that within the 
year eighteen hundred and thirty, he had received 
of complainant, the sum of three hundred and eight 
dollars; but that it was paid to him in liquidation 
of certain claims; —— h he described,) held against 
complainant at that time. ‘The answer after sun- 
dry immaterial statements, closed with a demurrer, 
and the usual conclusion. 

The case was ne upon the bill, answer, exhi- 


bits, and voluminious testimony, (the particulars of 


which, are at length set out in the opinion of this 
Court;) when the Chancellor below dismissed the 
bill, to revise which decree the complainant sued 
outa writ of error. 


The cause was argued in this Court by S. Parsons 
Un 


{ 
for the plaintiff in error, and by AZ’ Clung, contra. 


19 
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GOLDTHWAITE, J.—On the thirtieth of Au- 
gust, eighteen hundred and thirty-three, the com- 
plainant Larkins, exhibited his bill in the Circuit 
Court of Jackson county, against the defendant 
Rhodes—Charging, that a short time before the 
land office was opened, for the entry of lands, sit- 
uate in Jackson county, he entered into co-partner- 
ship with Rhodes, in entering lands in said county, 
and after the parties had examined and surveyed 
several tracts, he, the complainant furnished 
Rhodes with three hundred and eight dollars, which 
was to be used in purchasing on joint account, five 
half quarter sections; that Rhodes was to supply 
one half of the necessary funds, for this purpose, 
and as the said sum furnished by complainant, was 
more than one half the cost, the balance was to be 
applied to the entry of other lands, to be owned in 
the same manner. 

The complainant alleges that Rhodes made the 
entries with the money thus furnished by complain- 
ant, and a like sum supplied by himself—that he 
has taken the patents in his own name, and refuses 
in any manner to recognize the complainant as 
having any right or interest in the lands so entered; 
and he prays a division of the lands, that an account 
of the rents and profits may be taken, and for gen- 
eral relief. 

The respondent denies all the allegations of the 
complainant, relative to a co-partnership of any de- 
scription, and also denies the receipt of any money 
from the complainant, for the purpose of entering 
lands on joint account. He admits the receipt of 
the sum of money named in the bill, but insists it 
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was paid to him on account of debts which were 
due from complainant to respondent; which are sta- 
ted to be as follows: 
No. 1. A balance due on a note, due Ist March, 
1826, of $66 40 
. A note due 10th March, 1830, for 275 
. A debt for money lent to pay for 
land of Ely Monks, 101 25 
4, A note of Jonathan Martin, due 
18th February, 1830, which com- 
plainant had promised to pay to 
respondent, 50 00 
The respondent admits that he received the sum 
charged in the bill, in the manner following, that 
two hundred dollars were sent to him by one Will- 
iam Larkins; which was applied— 
1. To the payment of No. 1, S66 40 
2. 'T'o the payment of No. 2, 101 25 
3. To the payment of No4,in part, 32 35 


Co Ww 








200 00 
The remaining one hundred and eight 
dollars, were paid to him by complainant 
in person, and applied, 
1. To the payment of the bal- 
ance due on No. 4, $19 66 
2. The balance of the sum was 
credited on No. 2, 88 34—108 00 
308 00 


Respondent also alleges that he sued complain- 
ant on the note, number two, in Tennessee, and 
recovered a judgment against him for the balance 
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due, and sets forth as an exhibit to his answer, an 
exemplification of that judgment. On a reference 
to this exhibit, it appears that judgment was ren- 
dered in the cause, two days previous to the exhi- 
bition of complainants bill. ‘This judgment was 
appealed from and confirmed in the appellate Court 
on the fifteenth of January, eighteen hundred and 
thirty-four. 

~ A number of witnesses were examined on inter- 
rogatories, whose testimony, so far as is considered 
material, will be hereafter examined; and the cause 
was heard on the bill, answer, exhibits and tes- 
timony, in the Court below, which dismissed the 
bill, and decreed costs against the complainant; 
which decree he now secks to reverse by writ of 
error. 

The facts disclosed by the bill, present the com- 
plainant’s equity, on his own statement, in two as- 
pects: 

Ist. A right to one half of the lands alledged to 
have been entered by respondent by virtue of the 
co-partnership- 

2d. An interest in the same to the amount of the 
funds furnished by him to respondent, and actually 

dali invested im lands, by reason of which a trust would 
Ch.405. result to the complainant.—Botsford vs Burr.{ 

The evidence taken on behalf of the complain- 
ant, though strong to induce the belief that a co- 
partnership actually existed between the parties, 
in relation to the entry of some lands, entirely fails 
to make out any agreement in writing. Indeed it 
is not contended that any written agreement ever 
existed, evincing a co-partnership. So far there- 
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fure as the cause is to be considered in this aspect, 
it may at once be dismissed as clearly within the 
statute of frauds. 

Considering the case as one of a resulting trust, 
by reason of the funds alleged to have been sup- 
plied by the complainant, which were used in the 
entry of lands, as he asserts, it becomes essential 
to ascertain if the answer of respondent admits the 
charges of the bill, and sets up new matter in 
avoidance, which it is necessary to support by evi- 
dence; or whether it substantially denies all the al- 
legations, and thus forces the complainant to proof. 

The bill charges, the advance of the sum of mon- 
ey named, with a particular and specific object, to 
wit, its investment in lands ; and the charge is clear- 
ly divisible into two parts. ‘The answer admits the 

advance of money, or rather the receipt of it; but 
entirely denies the | fact charged, that it was ie be 
invested in lands in joint account, and insists that 
it was received as a payment. 

If the answer had admitted the advance of mon- 

y, but denied its investment, it is conceived to be 
clear, that it would lie with the complainant, to es- 
tablish the latter fact; and the distinction, if one 
exists, is not perceived between that case, and the 


one under consideration.—See Hart vs Ten Eyck.* +2 —— 


it may then be assumed that the onus of proving ~ 
the case rests on the complainant; but before en- 
tering on the examination of the evidence, it may 
be premised that the complainant charges, that the 
fact, of the payment or advance of the one hundred 
and eight dollars, part of the three hundred and 
eight, is alone within the knowledge of the res- 
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pondent, and that he has no means to prove it, un- 
less it be admitted. 

Ely Monks, a witness for the complainant, states 
that respondent had agreed to enter witness’ land, 
but afterwards declined doing so, giving asa rea- 
son, that complainant and himself, were about to 
enter lands in co-partnership; and then said, witness 
could get the money from complainant, who had a 
plenty, and that he himself intended to get some 
from him. Complainant directed respondent to 
leave money for the Duncan land with the Register, 
and he would be responsible for respondent’s half, 
if lost. 

William Larkins states, that soon after the pre- 
ference rights, in Jackson county, ceased by limita- 
tion, (sometime in eighteen hundred and thirty,) 
the complainant gave him two hundred dollars, to 
take to the respondent—one hundred and fifty of 
which was land office money, the other fifty was 
not. The money was accompanied with a note 
to John Acklin, requesting him to take it and fur- 
nish respondent with land office money. ‘This he 
gave to respondent, who afterwards informed him 
that Acklin changed the money; but that he had 
to borrow from some friends, to make out his en- 
tries. 

James Hall states that he travelled with res- 
pondent from Jackson county to Huntsville, and 
was informed by him that he was going there to en- 
ter lands; that the money he got from Larkins, was 
of Yeatman and Woods’ bank, and that complain- 
ant had told him to go to John Acklin, who would 
change it for him. Witness went to Acklin’s with 
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respondent, who handed him some money or pa- 
pers, and then with the money he received from 
Acklin, went to the land office, and entered land. 
Respondent told him, he then left at the land office 
one hundred dollars, to enter one of the tracts of 
land now in controversy, designated as Duncan’s 
place. 

Dabney Lipscomb states, that from hearing the 
parties converse, about the time of the entry of 
lands, he believes it was distinctly understood be- 
tween them, to what entries, the money advanced 
by the complainant, was to be applied. He also 
states that he understood, (from whom, he does not 
inform us,) complainant had furnished respondent 
with money, to enter lands in partnership. 

Peter Cartwright was present at the house of 
the complainant, at a time when the respondent 
was there, and on something being said about a set- 
tlement by complainant, the respondent produced 
some papers, and as witness thought, commenced 
calculating interest. 

Something was named about land, of which com- 
plainant wanted a part—on thisrespondent became 
very angry and would not settle, and said com- 
plainant should not have any of the land, for he had 
the advantage of him, and he intended to keep it. 
Witness was called on by complainant to notice 
what respondent said. 

This is all the evidence in the case, which has 
any bearing on the advance of money by the com- 
plainant to the respondent, and it is not very satis- 
factory to establish the intention of the respondent, 
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to use the money advanced by complainant, in the 
entry of land on joint account. 

The testimony of Monks, is not inany way incon- 
sistent with the answer, so far as the receipt of the 
money is at issue; nor does the evidence given by 
William Larkins, tend in the least to disprove the 
answer. ‘The money which he carried to respon- 
dent, might have been a payment to him, on ac- 
count of what was previously due. Hall's testimo- 
ny is also not at variance with the answer. 

It must however be confessed, that the full proof, 
which is made, of anagreement between the parties, 
to enter some lands in co-partnership, which is in 
direct contradiction of the answer, has an influence 
on this case, which it is diflicult to resist; and this, 
when coupled with the declaration, made in the 
presence of Cartwright, and the conversations held 
with the complainant, in the presence of Lipscomb, 
would induce the conclusion, that the money, or at 
least two hundred dollars of it, had been furnished 
by the complainant to the respondent, under the ex- 
pectation that it would be laid out in lands, for 
their joint account; but if this was the result to 
which the Court could arrive, no relief could be 
extended, because none of the testimony in the 
cause, identifies or describes the lands which were 
purchased, at the time the entry was made by the 
respondent, and spoken of by the witness Hall. On 
the complainants own shewing, then, there could 
be no decree in his favor; but much doubt is re- 
moved from this case, by the testimony of the wit 
nesses, who have been examined for the respon- 
dent. 
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The deposition of James Rhodes, William 
Rhodes, George Griflin, and Charles Blackwell, 
were objected to inthe Court below, without poin- 
ting out any specific objection to the same, and it 
is here contended, that the commissioner’s certifi- 
cate is irregular, because it shews the commission 
to have been executed, on the twenty-eighth of 
February, when the signature was aflixed, and 
dated the twenty-third of that month. Without 
deciding that an objection can be taken in this gen- 
eral mode, to depositions, when offered on the final 
hearing of a cause, we are all of opinion, that the 
one taken can have no effect. The latter date, if 
repugnant with the previous one, would be reject- 
ed, as of no consequence, whatever; as it is not re- 
quired that the certiiicate of the commissioner, 
should be dated: and the Court must intend that 
here the error is a mere slip of the pen, if in 
truth it does not derive its existence from the indi- 
vidual, who transcribed the record in this case. 

So far as the testimony given by the complainant’s 
witness, Eli Monks, has any bearing in the cause, 
he is completely discredited by Griffin and Black- 
well, who depose that they have repeatedly heard 
him assert that he knew nothing in relation to 
this controversy. 

James Rhodes supports the answer of respon- 
dent, about the loan of one hundred dollars, to 
enter Monk’s land. He also proves that complain- 
ant borrowed from respondent, two hundred and 
seventy-five dollars, in February eighteen hundred 
and thirty, which were to be re-paid for respondent 
to enter lands, We also proves a fact wholly incon- 
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sistent with any idea that the entry of Duncan’s 
land, spoken of by Monks and Hall, was intended 
by the parties as a partnership transaction, as the 
complainant offered to give respondent two hun- 
dred and fifty dollars for the tract, provided he could 
swap it for another place named. 

William Rhodes also says he was present when 
respondent was going to survey the Duncan place, 
after he had entered it, and complainant said he 
had made a good entry, and intimated a willing- 
ness to trade for it. This witness fully confirms 
the answer as to the loan of two hundred and sev- 
enty-five dollars, for which note, number two, was 
given. ‘This sum, respondent told compiainant, he 
must have to enter land with, and complainant de- 
clared it should be repaid, even if he had to go in 
bank for it. About the time of entering land, res- 
pondent applied to complainant to repay him, and 
was informed he did not then have it, but he would 
get it and pay him ina few days.. The payment 
sent by William Larkins, was made in the presence 
of this witness, who was sent by respondent to com- 
plainant for more money, but not finding him at 
home, he left a message to that effect with his family. 

This evidence on the part of the respondent, if 
it does not divest the case of difliculty, certainly so 
far confirms and supports the answer, so as to ren- 
der it sufficiently certain, that the money sent by 
complainant to respondent, was not laid out in 
lands on joint account, but was applied to the pay- 
ment of the demands then held by respondent 
against complainant. 

The Court has somewhat unnecessarily stated 
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the evidence in this case at length, but its object 

has been solely to show, that the case does not come 

within the principles which govern Courts of Equi- 

ty, in enforcing a resulting trust. In the English 

cases, parol evidence is not admitted to establish | 

a resulting trust against the answer.* Sug. on 
In this country, although parol evidence is ad- akg 

missible to raise a resulting trust, yet it is always“ 

received with great caution; and to entitle a com- 

plainant to a decree, the proofs should make the,, ;,,,, 

case clear beyond all reasonable doubt.—Boyd vs. 586. 

McLeant—Steere vs Steeret{— c 

ug. on 


. s 
The decree of the Court below must be affirmed y.53°5,5 
with costs. 620. 
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HENDRICK VS JOHNSON. 


Of evidence in actions for obstructing one in the use 
of a mill. 


1. One sued as a tort feasor, for damages for a private nui- 
sance, cannot defend on the ground, that he has injured 
plaintiff in the enjoyment of a right which he had no au- 
thority to exercise. 

2. Thus in an action on the case against one for obstructing 
plaintif in the use of a mill, evidence is not admissible to 
show, that proceedings are pending between plaintiff and 
defendant, in the County Court, on an application to es- 
tablish a mill; and that the defendant made the first appli- 
cation to the County Court for a writ of ad quod damnum. 


’ 


On a writ of error to the Circuit Court of Dallas 
county. . 

Barnard Johnson declared in two counts, against 
William Hendrick, in the action of trespass on the 
case, to recover damages for a nuisance. 

The declaration stated, that the plaintiff, being 
in the lawful possession of a certain saw mill, situ- 
ated upon a stream, the right to the current of 
which he also possessed, the defendant theretofore, 
to wit, on the first of February, eighteen hundred 
and thirty-four, wrongfully and maliciously did 
build, erect and set up, upon and across said creek, 
a certain dam, whereby the water in said creck 
was obstructed, and hindered from flowing from 
said mill of the plaintiff; and the said mill was hin- 
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dered in its operations, and became wholly useless 
to the plaintiff. 

The defendant to this declaration demurred, gen- 
erally, which being overruled, he plead the gener- 
al issue; and verdict and judgment were entered 
for the plaintiff. 

In the progress of the trial, the Court below was 
requested, by the defendant, to charge the jury, that 
if there was no evidence of a prescriptive right in 
the plaintiff, in and to the use of the mill; and if the 
same were not established by prescriptive right, or 
by the statutes of this State, then the jury could 
find no damages for any injury done the plaintiff's 
mill. Which the Court refused. 

The defendant then offered to read in evidence 
on the trial, the judgment and records, by authenti- 
cated copies thereof, of the County Court, estab- 
lishing defendant’s mills, after the plaintiff’s mill 
had been erected. He also proposed showing by 
the testimony of the clerk of the said County Court, 
that the defendant was the first applicant, and first 
obtained a writ of ad quod damnum, to establish 
his mills. 

This evidence the Court refused to permit to go 
to the jury, and on motion of the defendant, sealed 
a bill of exceptions in the cause. 


Argued by Gayle for the plaintiff in error,—J. B, 
Clark, contra. 


GOLDTHWAITE, J.—This is an action on the 
case for obstructing Johnson, (the plaintiff below,) 
in the use and enjoyment of a mill, owned by him, 

or. ai 
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and situate in Dallas county. ‘The obstruction 
complained of, was caused by damming up the 
stream on which Johnson’s mill was placed, and forc- 
ing the water back on the wheels and machinery. 

The action was commenced on the first of April, 
eighteen hundred and thirty-four, and tried on an 
issue formed on the plea of not guilty, at the Spring 
term, eighteen hundred and thirty-five, of the Cir- 
cuit Court of Dallas county, when a verdict was 
found, and judgment rendered for Johnson. 

On the trial, Hendrick (the defendant below,) 
offered in evidence the record of certain proceed- 
ings had in the County Court of that county, on his 
application for a writ of ad quod damnum. ‘This 
record shows that Hendrick applied to the County 
Court for leave to erect a mill and dam, and on 
the twenty-second of November, eighteen hundred 
and thirty-three, a writ of ad quod damnum was is- 
sued, under which an inquisition was made by a 
jury, on the twenty-ninth of the same month, which 
ascertained that by the making of the dam, as con- 
templated by Hendrick, the water of the stream 
would be forced back, and raised on Johnson’s dam, 
more than one foot, and proceeded to assess his 
damages by reason of the same, at nine hundred 
dollars. The writ and inquisition were returned to 
the February term, eighteen hundred thirty-four, of 
the County Court, when Hendrick appeared and 
applied for a summons to issue to Johnson, to shew 
cause, &c. under the statute —(See title Mills and 
Millers—Aikin Dig. 324.) 

On the return of the process awarded, Johnson 
appeared and contested the right claimed by Hen- 
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drick, and at February term, eighteen hundred and 
thirty-five, a judgment was rendered by the County 
Court, by which it was determined that on the 
payment to Johnson by Hendrick, of nine hundred 
dollars, so assessed by the jury, under the writ of 
ad quod damnum, he should have leave to erect a 
mill or mills, and to build a dam across the stream 
on which Johnson’s mill was placed, which dam 
might be made nine feet seven inches high. From 
the judgment, each party prayed an appeal to the 
Circuit Court, which was granted, and is presumed 
to have been pending when the trial was had _be- 
low. 

The evidence thus offered, was not admitted— 
Hendrick then offered to shew by the records of the 
County Court, and the evidence of its clerk, that 
he was the first applicant for any writ of ad quod 
damnum, and that he had first obtained this writ. 

This also the Court refused to admit. And these 
refusals to permit the evidence thus offered, to go 
to the jury, are now assigned as error. 

It is not easy to perceive what influence these 
proceedings could have had on the trial of this 
cause, as it is certain that a perfect right could not 
be acquired by Hendrick, until the judgment of the 
Court was had on his writ of ad quod damnum; 
and no judgment was rendered on the same, until 
long after the institution of this suit. Indeed if he 
had have obtained permission to erect a dam, prior 
to the commencement of the suit, no right could 
have accrued to him, under the judgment, before he 
had paid to Johnson the damages awarded to him, 
as the payment is a condition annexed to the grant 
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of right, which must be complied with, before the 
right is complete. This question has been thus de- 
cided on a similar statute in Kentucky.* 

Whether Johnson had obtained the permission 
to erect a dam across the water course, does not 
appear, neither is it stated that he had a prescrip- 
tive right, if indeed such a right could be had; but 
this inquiry is perhaps immaterial, for however the 
law may be, as to the right of any person to erect 
a dam, without the leave of the County Court, on 
an inquisition, ascertaining that the erection would 
create no nuisance,—we are clear that a tort feasor 
cannot object in an answer to a suit for damages, 
caused by a nuisance, that he has only injured and 
obstructed the plaintiff in the enjoyment of a right 
which he had no authority to exercise. If the de- 
fence in this case had been the abatement of John- 
son’s dam, as a public nuisance, the inquiry would 
properly arise; but in the present action, we are clear 
that it was wholly immaterial for the jury to consid- 
er, whether Johnson had erected his mill, with or 
without authority. The only question raised by the 
issue was, whether the plaintiff had been injured by 
an illegal act of the defendant, and this having 
been decided, and this Court being of opinion there 
is no error in the action of the Court below, the 
judgment is affirmed. 


HOPKINS, C. J. not sitting: 
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HARRISON VS DANELLY. 


Of cases taken by appeal from magistrates’ Courts. 


1. Cases removed into the Circuit Court by appeal from a 
justice of the peace, should be tried de novo, according to 
the requirements of the statute of 1819.* 


R 

On a writ of error to the Circuit Court of Cov- 
ington county. 

James Harrison sued out a summons from before 
a justice of the peace of Covington county, on a 
claim of debt against Danelly, founded upon the 
note of the latter, for forty dollars. The justice 
having given judgment against Danelly, he took an 
appeal to the Circuit Court. 

The record brought up to this Court, showed, 
that the proceedings were quashed on motion, by 
the Circuit Court, (supposed,) for some irregularity 
in the warrant or other proceedings, before the jus- 
tice. 


Porter for the plaintiff in error. 


PER CURIAM.—Upon an appeal of the defen- 
dant from a judgment of a justice of the peace, in fa- 
vor of the plaintiff, the proceedings which had been 
had before the justice, were removed into the Cir- 
cuit Court of Covington county, and there, on the 
motion of the defendant, quashed. No counsel has 


*Aikin"s Dig. 261. §12 
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appeared here to direct our attention to any suppo- 
sed defect. We have examined the record, and 
think there is no defect which is not cured by the 
_ thirty-eighth section of the act of eighteen hundred 
ee D's: and nineteen.* 

This opinion applies to six other cases in this 
Court, between the same parties. Each of the 
cases ought to have been tried de novo in the Cir- 
cuit Court, as the act of eighteen hundred and nine- 
teen directs. 

The judgment in each case is reversed, and each 
cause is remanded. 
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MUNDINE VS GOLD. 


Of matters to be found by a jury. 
Of offsets. 


1. The jury, and not the Court, are to weigh evidence, tend- 
ing to prove a fact in issue, and to determine what facts 
are proved by the testimony. 

2. Thus, where a defendant, under the plea of set off, addu- 
ced proof to show a sale by him to plaintiff, of a horse in 
part, for a judgment represented by plaintiff to exist in his 
favor, against one— which judgment did not exist as sta- 
ted, though money from the party against whom the judg- 
ment was represented, could have been secured,—it was 
held— 

1. That the jury should have been instructed to allow a 
set off to the amount, which would have been due on the 
judgment, if they believed the defendant could have col- 
lected that amount, in the event of the representation of 
the existence of the judgment being true. 

2. Butif the jury believed that nothing, or if any thing, 
less than the value of the horse could have been collected 
on such a judgment, the defendant was entitled to a set off, 
to the value ofthe horse at the time of sale. 


Ona writ of error to the Circuit Court of Shelby. 

This was assumpsit by Gold against Mundine, 
for cotton, and goods, sold and delivered; and for 
money lent and advanced to, and had and received 
by, defendant. 

The pleas were, non-assumpsit, payment and set 
off, and failure and want of consideration: and on 
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issue to these pleas, a verdict was rendered for the 
plaintiff. 

On the trial, a bill of exceptions was taken, which 
disclosed these facts, to wit: 

The defendant in support of his plea of set off, 
proved that previous to the institution of the suit, 
he sold to plaintiff a horse for eight dollars, anda 
judgment of forty-five dollars, with some years in- 
terest, said to have been on the dockets of either 
justice Johnson or justice Neckele, against one Pil- 
green and one Clark; but that there was no such 
judgment as represented, upon either of the justices 
dockets. Defendant also proved that a person was 
indebted to Pilgreen, and that money was after 
this transaction collected from him, leaving a bal- 
ance due to Pilgreen. 

The plaintiff proved, that at the time of the pur- 
chase of the horse, he was of the opinion, and so 
told defendant, that the persons against whom he 
represented the judgment to be pending, were in- 
solvent: and that the horse at the period it was 
purchased, was not worth more than fifteen or 
twenty dollars, though it was subsequently sold 
for more than fifty dollars. 

In reference to this state of the facts, the Court 
below instructed the jury that the defendant was 
not entitled to set off the plaintiff’s demand to the 
amount of the supposed judgment and _ interest; 
but that he was only entitled to the value of his 
horse at the time of sale, without reference to the 
contract of sale between the plaintiff and the de- 
fendant—there being no evidence of fraud in the 
sale of the horse. 
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To which opinion of the Court, the defendant ex- 
cepted. 


Ellis & Peck for the plaintiff in error. 


HOPKINS, C. J.—The action in this case was 
assumpsit, in which the defendant in error was the 
plaintiff in the Circuit Court of Shelby county. 
One of the pleas of the plaintiff in error, upon which 
issue was taken, was set off. In support of this 
plea, the plaintiff in error proved, that he sold, pre- 
vious to the commencement of the action in this 
case, a horse to the defendant, for the sum of eight 
dollars, and a judgment for forty-five dollars, and 


several years interest thereon, which the defendant. 


represented would appear in his favor on the dock- 
et, of one of two justices of the peace, who were 
mentioned, against one Pilgreen and L. B. Clark. 


He proved also there was no-such judgment on the’ 
docket of either of the two justices, and that after’ 


the sale of the horse, a sum of money due to Pil- 
green was collected by one of his creditors from his 


debtor, as we understand the bill of exceptions in. 


the case. 

The detendant in error proved, that when he 
purchased the horse, he informed Mundine that the 
persons against whom, he represented he had a 
judgment, were insolvent. ‘The value of the horse 
was proved not to have exceeded, at the time of the 
sale, fifteen or twenty dollars; but a subsequent 
sale of the horse was made for more than fifty dol- 
lars. 

5 P. 28 
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Upon this testimony, the Circuit Court instruct- 
ed the jury, the plaintiff in error was not entitled 
to a set-off to the amount which was represented 
to be due on a judgment that had never been ren- 
dered; but to the value only of the horse, at the 
time of the sale, without reference to the contract 
of sale. The plaintiff in error excepted to the in- 
structions of the Court. 

Although there was proof, that Gold informed 
Mundine, when the contract for the sale and pur- 
chase of the horse was entered into, that he thought 
the persons against whom, he represented he’ had 
a judgment, were insolvent; there was evidence also, 
which tended to prove that one of the persons had 
a debt due to him, which might have been secured 
for a partial, if not sufficient, for the full satisfac- 
tion of the judgment, if such a judgment had be- 
longed to Gold. 

It is the right of a jury and not of a Court, to 
weigh evidence, which tends to prove any thing in 
issue, and to determine what matters of fact are 
proved by the testimony. The jury in this case 
should have been instructed, that if they believed 
from the evidence, Mundine could have collected a 
judgment of the amount for which Gold represen- 
ted he had one, of the persons against whom he 
said it was, they ought to allow Mundine a set-off 
to the amount which would have been due on the 
judgment, if the representation had been true But 
if they believed nothing, or if any thing, less than 
the value of the horse could have been collected on 
such a judgment, they ought toallow Mundine a 
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set-off to the value of the horse at the time of the 
sale. | 

Two parts of the record seem to have been in- 
tended as bills of exceptious. ‘The evidence set out 
in one, is a little different from that in the other. 
We have have noticed the one which is first set out 
in the record, because it contains an exception to 
the opinion of the Court. As the other contains no 
exception to the charge of the Court, we can take 
no notice of it for any purpose. 

Let the judgment be reversed, and the cause re- 
manded. 
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COCKERHAM et al. vs DAvIs. 


As to admissions of one co-defendant against an- 
other. 


1. Where a party instituting legal proceedings, used the name 
of another, as plaintiff, as was alleged, without the consent 
or knowledge of the latter,—on a bill filed by such nomi- 
nal plaintiff to enjoin anexecution issued against him for the 
costs of such suit—it was held— 

1. That the allegation of the insolvency of the party com- 
mencing the proceedings, was a material fact, and being 
denied in the answers of part of the defendants, should 


have been supported by proof. 
2. That the answer of the party instituting the proceed- 
ings, could not be used against the other defendants. 


On a writ of error to a decree of the Circuit 
Court of Jefferson, exercising Chancery jurisdiction, 
perpetuating an injunction of proceedings at law. 

Edward Davis filed a bill for injunction, against 
Elisha Cockerham, John Davis, Baker Dulany, and 
Catharine Lawley, alleging, that an execution was 
in the hands of the sheriff of Tuscaloosa county, 
issued from the office of the clerk of the Circuit 
Court of Jefferson county, which recited, that the 
defendants, Elisha Cockerham, Baker Dulany and 
’ Catharine Lawley, claimants, had recovered judg- 
ment against John Davis and orator, for whose use, 
suit was brought for the sum of one hundred and 
thirty-nine dollars and forty-two cents. That until] 
informed of said execution, orator did not know of 
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the existence of any suit in his favor, nor had au- 
thorised any to be prosecuted in his name: and that 
John Davis was entirely insolvent, &c. 

The answers of Cockerham, Dulany and Lawley, 
showed that the execution was issued in their fa- 
vor, on the determination of an issue which had 
been made up to try the right in certain property, 
levied on under an execution in the name of John 
Davis, for the use of Edward Davis; but these an- 
swers made no admission of the insolvency of John 
Davis. 

The answer of John Davis admitted the general 
allegations of the bill, and his insolvency. 

On a final hearing on bill and answers, the in- 
junction granted, was perpetuated. On which the 
defendants took a writ of error. 


Elis for plaintiff in error,—Peck contra. 


GOLDTHWAITE, J.—The Court in this case, 
decline at this time, to pronounce any decision on 
the main question which arises, as the Court for 
the trial of this cause consists of only two members, 
and a question having been argued which renders 
any decision on the merits of the case, unneces- 
sary. 

The insolvency of John Davis, who commenced 
the original proceedings, which caused the present 
bill to be exhibited, as well as the want of assent 
of Edward Davis to the use of his name, are mate- 
rial facts, which not being admitted by the answers 
of his co-defendants, must be supported by proof: 
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and there being no proof of these allegations, the 
objection is fatal. 

The answer of one co-defendant cannot be used 
against another—therefore, although the fact is 
fully admitted in the answer of John Davis, his 
admission cannot prejudice the rights of his co-de- 
fendants.— Collier vs Chapman.* 

For this reason, the decree rendered below, must 
be reversed; and this Court proceeding to render 
such decree, as the Circuit Court should have ren- 
dered, doth order, adjudge and decree, that the bill 
of complainant be dismissed, and that the respon- 
dents, except John Davis, recover of the said 
complainant, their costs in this Court,and the Court 
below. 


COLLIER, J. not sitting. 
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Of proceedings on the settlement of guardianship ac- 
counts. 


1. A Guardian may voluntarily appear before the Orphans’ 
Court and effect a settlement of his accounts, without 
any process from the Court preceding his appearance. 

2. Where a guardian thus voluntarily appears, and makes a 
settlement of his accounts, he cannot afterwards object, in 
error, that the record does not show that he derived his 
trust from the Court, with which his settlement has been 
made. 

3. In proceedings in the settlement of a guardian’s accounts, 
it need not appear that his successor was made a party; 
or from what Court such successor obtained his trust. 

4, Where a settlement of the accounts of a guardian is made 
with the Court, at his motion, and upon vouchers furnished 
by himself, he cannot, in error, avail himself of the fact that 
the record does not show that publication was made as or- 
dered. 

5. Where a suit is prosecuted for the benefit of a ward, the 
guardian should describe the ward upon the record, and 
the judgment should pursue the process. 

6. And in a proceeding, ex parte, against a guardian on the 
settlement of his accounts—an order granting execution, 
against him, to his successor, by name, is erroneous—it 
should be in the name of the ward, by the successor. 


On a writ of error to proceedings of the Orphans’ 
Court of Madison county. 

The record in this case disclosed, that at a term 
of the Orphans’ Court of Madison county, held on 
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the tenth day of January eighteen hundred and thir- 
ty-six, on the application of George Mason, guar- 
dian of Adaline 'T’. Heath, infant child of Joseph M. 
Heath, it was ordered that George M’Leod, then of 
Talladega, late guardian of said infant, be cited to 
be and appear before the Judge of said Court, on 
the second Monday in February next ensuing, to 
shew cause why he should not make final settle- 
ment of his guardianship of said infant. 

Upon this order, a citation issued to the sheriff of 
Talladega county, which was returned executed. 

Afterwards, to wit, on the eighth day of March, 
eighteen hundred and thirty-six, at a special term 
of the said Court, the following entry was made— 

“George M’Leod, late guardian of Adaline T. 
Heath, infant child of Joseph M. Heath, deceased, 
having filed in the office of the clerk of said Court, 
the accounts and vouchers of his guardianship of 
said infant, for final settlement—it is ordered that 
publication be made for forty days, in some news- 
paper, printed in the town of Huntsville, in said 
county, requiring all persons in any manner inter- 
ested in said settlement, to be and appear before 
the Judge of said Court, at the Court house in the 
said town of Huntsville, on the second Monday in 
May next, to shew cause, if any they have, why 
final settlement, as aforesaid, shall not then be 
made and recorded. 

“And now afterwards, to wit, on the ninth day 
of May, being a day of a term of the Orphans’ Court 
of said county, begun and held at the Court-house, in 
the town of Huntsville in said county, on the second 
Monday in said month, (May,) in the year of our 
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Lord, one thousand, eight hundred and thirty-six, 
was made the following entry, to wit:”’— 

Here followed a statement of the account cur- 
vent, submitted by George M’Leod, which was or- 
dered to be recorded. 

Then appeared the subjoined entries, to wit: 

“State of Alabama, Madison county, I, John C, 
Thompson, Judge of the County Court of said coun- 
ty, do certify that I have on this day, examined the 
account and vouchers of George M’Leod, guardian 
of Adaline 'T. Heath, infant child of Joseph M. 
Heath, deceased, and find it correct as above sta- 
ted, viz:—that the said guardian has received, and 
is chargeable with the sum of six thousand, eight 
hundred and thirteen dollars and nineteen cents; 
and has expended and accounted for, two thousand, 
one hundred and ninety-five dollars, and four cents, 
making a balance due the said Adaline, of four 
thousand, six hundred and eighteen dollars and 
fifteen cents: and it appearing to the satisfaction of 
the Court, that the said George M’Leod, having 
resigned his said guardianship, and George Mason 
having been duly appointed guardian of the said 
Adaline in his stead;—it is therefore decreed by the 
Court, that the said George M’Leod pay over unto 
the said George Mason, the said sum of four thou- 
sand, six hundred and eighteen dollars and fifteen 
cents, the balance due the said Adaline, upon a 
final settlement of his guardianship account. 

Given under my hand, this the ninth day cf May, 
eighteen hundred and thirty-six. 

JOHN C. THOMPSON. 


2? 29 








CASES DETERMINED 








M’LEOD VS MASON. 





“And afterwards, to wit, on the day last afore- 
said—on motion of Samuel Peete, attorney for 
George Mason, guardian of Adaline 'T’. Heath, in- 
fant child of Joseph M. Heath, deceased,—it is 
considered by the Court, that said guardian recov- 
er of, and have execution against George M’Leod, 
late guardian of said Adaline T. Heath, for the 
sum of four thousand, six hundred and eighteen dol- 
lars and fifteen cents, the balance due from the 
said George M’Leod this day, on final settlement of 
his guardianship of said infant, made and ordered 
to be recorded, together with the costs therein ex- 
pended.” 

It was in this Court, assigned for error— 

Ist. That the proceedings in the County Court, 
for a final settlement, were discontinued. 

2nd. That the citation to defendant, did not 
name the said George Mason, or shew that he, as 
guardian, sought the settlement. 

3d. 'That the record did not show that any pre- 
vious advertisement of the final settlement was 
made. 

4th. That the record did not show, that said 
George Mason was a party te said settlement. 

Sth. That it did not appear by what Court, said 
Mason was appointed guardian; nor by what Court 
M’Leod was appointed. 

6th. That the Court below erred in rendering a 
decree or judgment in favor of said George Mason, 
as guardian as aforesaid. 

Parsons and M’ Clung for the plaintiff in error,— 
Robinson contra. 


COLLIER, J.—'This cause is brought up by 
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writ of error, to revise a decree of the Orphans’ 
Court of Madison county. The record shews that 
on the tenth day of January, eighteen hundred and 
thirty-six, that Court, on the application of the de- 
fendant in error, as the guardian of Adaline T, 
Heath, directed a citation to issue to Talladega, re- 
quiring the plaintiff to shew cause why he should 
not make a final settlement of his guardianship ac- 
counts, as the late guardian of the said Adaline. 

On the thirteenth of the same month, a citation 
was issued, and on the fifth of February, executed 
by the sheriff of Talladega on the plaintiff} by which 
he was required to appear and settle his guardian- 
ship accounts, before the Judge of the Orphans’ 
Court of Madison, on the second Monday of that 
month. No proceedings seem to have been had on 
the citation; but the defendant on the eighth day of 
March following, filed with the clerk of the Court, 
the accounts and vouchers touching his said guar- 
dianship, for final settlement. 

Whereupon the Court made an order, directing 
that publication be made for forty days, in some 
newspaper published in Huntsville, requiring all 
persons interested, to appear before the Judge of 
that Court, on the second Monday in May thereaf- 
ter, at the court house of the county, and show 
cause why final settlement should not be made. 
On this latter day, the record shews that a final 
settlement was made, and the accounts of the 
plaintiff, touching his guardianship, stated and re- 
corded. In the decree which follows the statement 
of the account, the Judge recites that he finds the 
accounts as stated to be correct—and further, that 
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the plaintiff had resigned his guardianship, and that 
the defendant had been appointed in his stead. 

“It is therefore decreed by the Court, that the 
said George M’Leod, pay over unio the said George 
Mason, the said sum of four thousand, six hundred 
and eighteen dollars and fifteen cents, the balance 
due said Adaline, wpon a final settlement of his 
guardianship accounts. 

(Signed by the Judge) JOHN C. THOMPSON.” 

Afterwards, but on the same day, the following 
order was made: 

“On motion of Samuel Peete, attorney for George 
Mason, guardian of Adaline '}. Heath, infant child 
of Joseph M. Heath, deceased,—it is considered by 
the Court, that said guardian recover of, and have 
execution against George M’Leod, late guardian of 
said Adaline T'’. Heath, for the sum of four thou- 
sand, six hundred and eighteen dollars and fifteen 
cents, the balance due from the said George M’Le- 
od, this day, on final settlement of his guardian- 
ship of said infant, made and ordered to be recor- 
ded, &e.” 

We consider it unnecessary to inquire in regard 
to the sufficiency of the citation, and the discontin- 
uance of the proceeding commenced by it, inas- 
much as it seems to have been abandoned in the 
Orphans’ Court. After the citation had spent its 
force, the plaintiff voluntarily come into Court, and 
filed his accounts and vouchers, for the purpose of 
obtaining a settlement of his late guardianship.— 
This step by the plaintiff, without a summons, ox 
other process of the Court, was fully authorised bv 
law.* 
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And as it is the peculiar province of the Court, 
to adjust the accounts of guardians, executors, &c. 
it would seem to be too late for the plaintiff to ob- 
ject, that the record does not shew that he derived 
his trust from the Orphans’ Court of Madison. Has 
he not admitted such to be the fact, by filing his 
accounts in that Court? for none other than that 
by which he was appointed guardian, could settle 
his accounts. 
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The case of Ripitoe vs Haill,* is directly in point. ne 
: " 


In that case it was holden, that the guardian against 
whom proceedings were instituted, with the view 
to repeal his letters of guardianship, having plea- 
ded to the merits, and against whom a verdict and 
judgment were rendered, could not‘object in error, 
that he was a guardian of that Court. That case 
goes even beyond the present—there the party 
complaining, was brought in on process—here, he 
came in voluntarily. 

It is argued for the plaintiff, that it is not shewn 
that the defendant was a party to the settlement, 
nor from what Court he derived the guardianship 
of his ward. In respect to the first branch of the 
proposition, it may be remarked, that it was not ne- 
cessary that the defendant should have been made 
a party to the proceedings in the Orphans’ Court.— 
It has already been observed that it was compe- 
tent for the plaintiff to file his accounts, and ask 
their settlement, in the manner he did; and upon 
publication being made, the defendant might have 
appeared, had he desired; but there was no neces- 
sity for his being made a party, or even interfering 
in any manner in the settlement. And it is alike 
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unimportant from what Court the defendant derives 
his trust.. ‘Che Orphans’ Court of Madison was sat- 


tifl’s late ward; and that character, from whatever 
Court derived, entitled him to receive her estate. 

The record, it is true, does not shew that pub- 
lication was made as directed by the order of. the 
Court, requiring persons interested, to shew cause 
against the settlement; yet this objection cannot 
avail the plaintiff. Publication was not intended 
to give him notice. The settlement was made at 
his motion, and upon vouchers furnished by himself. 
But it was made for the benefit of the ward, and 
if her guardian is contended to abide by the settle- 
ment, the plaintiff cannot take from him that priv- 
ilege. 

In the last place, it isobjected that the decree, is 
in favor of the defendant, instead of his ward. That 
part of the action of the Court, which may be tech- 
nically called thedecree, is proper enough, and would 
have authorised an execution to issue in the name 
of the ward by her guardian, without any particu- 
lar direction by the Court. But the subsequent or- 
der directs, “that said guardian recover of, and have 
execution &c.” The words, “said guardian,” re- 
fering to the defendant, whose name is used in the 
preceding part of it. We look upon this order for 
an execution, as wholly unnecessary; yet we are 
not permitted to disregard it, for it was made at 
the same time, and by the same authority, that the 
decree was, and controls it, by confining the right 
to sue out execution in his own name, to the guar- 
dian. 
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In prosecuting a suit for the benefit of a ward, 
the guardian should discribe the ward upon the re- 
cord as suing by him—as thus: A B, an infant, &c. 
by CD, his guardian; and the judgment should pur- 
sue the process and declaration. In the case at 
bar, there is neither process or declaration, 
but a mere ex parte settlement and decree: And 
the decree, as it undertakes ezpressly to direct exe- 
cution, must award it properly, ‘The plaintiff’s un- 
dertaking, out of which his liability arose, was 
with the Court for the benefit of the ward. Here 
the decree subjects him to an execution at the suit 
of the guardian, and cannot be sustained. 

Had the decree have stopped, with the signature 
of the Judge, we have said it would be unobjection- 
able, and quite sufficient for all purposes; but be- 
ing controlled by what follows, it must be reversed. 
And as there is enough appearing on the record, 
might be here rendered, but from the considera- 
tion, that we might ourselves, mistake the proper 
parties; as the guardianship may have been 
changed, or the ward may have attained her major- 
ity. 

The cause is therefore remanded, 
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PATILLA VS THE GOVERNOR. 


Of proceedings against delinquent tax collectors. 


1. The several County Courts of this State, have no juris- 
diction, whatever, of the offence created in the twelfth sec- 
tion of the act of 1821,* providing a penalty where a tax 
collector makes a false return of taxable property, with a 
view to defraud the county or State. 


On a writ of error to the County Court of Jack- 
son county. 

The proceedings upon which this case were 
founded, originated on the relation of Carter, the 
treasurer of Jackson county, who, on the seventh 
day of July, in the year of our Lord, eighteen hun- 
dred and thirty-six, filed a notice to Patilla, and 
his sureties, as the tax collector of said county, 
shewing that at aspecial term of the County Court 
of said county, a motion would be submitted upon 
the bond of said Patilla, as tax collector, for sup- 
pressing and making false retyrn of taxes, for the 
year eighteen hundred and thirty-five, for the pe- 
nalty, &c. 

This notice being executed, Patilla appeared 
and plead not guilty; and after full argument, 
the Court rendered judgment against the tax col- 
lector. A bill of exceptions was taken, which set 
out the evidence, &c. upon which the Court acted, 


*Aikin’s Digest 417. §46. 
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and upon which defendant prosecuted a writ of er- 
ror. 


Ellis & Peck for the plaintiff in error—M’ Clung 
and Robinson, contra. 


GOLDTHWAITE, J.—The proceedings in this 
case are too erroneous to be attempted to be sup- 
ported. 

The case seems to have originated under a mis- 
taken impression, that the County Court had jursi- 
diction of the offence specified in the forty-sixth sec- 
tion of title taxes.* 

This section provides—“if any assessor or tax 
collector, shall make any false return of any list of 
taxable property, with a view to defraud the State 
or county of the revenue, he shall forfeit and pay 
double the amount of the sum, which it was his 
duty to have returned; and shall moreover be liable 
to a prosecution for fraud, and on conviction there- 
of, shall be imprisoned, not less than three months, 
by the verdict of a jury, and shall be, ever thereaf- 
ter, incaple of holding any office of profit, honor or 
trust, within this State-” 

We deem it sufficient to say, that no part of this 
act, gives to the County Court, jurisdiction of any 
offence committed in contravention of it. 

This in no way resembles a prosecution by mo- 
tion, under the seventy-sixth section of the same 
title,t by virtue of which the County Court has ju- 
risdiction to entertain a motion against a delin- 
quent tax collector and his sureties, for fatling to 

5P. 30 
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collect and pay over, the county tax, within the time 
prescribed by law. 
The judgment of the Court below, is reversed. 


RICHARDSON VS WILLIAMS. 


Of making an administrator a party in a cause. 


1. Where it was alleged in a petition, filed to supersede an 
execution, that the party in whose name it was issued, 
had died before the commencement of the suit, upon which 
the execution was founded,—on appeal to this Court from 
an inferior Court, on a judgment dismissing the petition, 
it was held— 

Ist. That this Court would not, on motion, receive a sug- 
gestion of the death of the plaintiff in execution, and make 
his representative a party. 

2. That the record exhibiting no change of parties since 
the filing of the petition, the plaintiff in error might be per- 

_ mitted to assign errors, and have a hearing upon the 
merits. 

The plaintiff in error made a suggestion of the 
death of the defendant in error to this Court, and 
moved that his representative be made a party. 

The record in the case, purported to be a peti- 
tion for the supersedeas of an execution, which was 
dismissed by the Court below, and from which the 
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plaintiff in error, took an appeal. The ground re- 
lied on in the petition, was the allegation, that the 
party in whose name the execution purported to 
have issued, had died before the commencement of 
the suit on which said execution was founded. 


GOLDTHWAITE, J.—In this case the plain- 
tiff in error, filed his petition in the Court below, 
praying a writ of supersedeas to suspend the pro- 
ceedings on an execution, which had been issued 
against him at the suit of the defendant in error, 
who is therein alleged to have died before the com- 
mencement of the suit, of which the execution was 
sought to be susperseded. No party defendant in 
the Court below, other than the person alleged to 
be dead, was made, and the petition was dis- 
missed, and the cause is removed to this Court by 
appeal. 

The plaintiff in error, now moves to be per- 
mitted to suggest the death of the defendant in 
error, and to make his administrator a party to this 
cause, 

We are of opinion that this cannot be allowed— 
the cause shews that no change of parties has in- 
tervened since the filing of the petition, nor does it 
seem to be a case in whichany parties can be made 
here—nor will the Court undertake to decide at 
this time, that new parties are necessary, 

The motion must be denied, but the plaintiff has 
leave to assign errors, and the questions presented 
can be examined on their merits. 
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LYNES VS THE STATE OF ALABAMA. 


Of writs of error in criminal cases. 
Of pleas in abatement for misnomer. 


1. The legislature having omitted to prescribe the regula- 
tions, by which the ordinary constitutional power of this 
Court, over subordinate jurisdictions, is to be exercised in 
criminal cases,—the Court in bringing such cases before 
it for revision must resort to such writs as are known to the 
law. 

2. This Court recognizes the writ of error, as a common law 
writ. 

‘8. This Court has the unquestionable right, in the exercise 

‘; of its constitutional power, to bring before it criminal ca- 
ses, by ordering a writ of error. 


4. A substantial misnomer of either the christian or sur-name, 
is good matter of plea in abatement. 


5. Thus—It may be well plead in abatement to an indict- 
ment, charging one by the name of George Lyons, that de- 
fendant’s true name is George Lynes. 


At the last term of this Court, it being suggested, 
that in the record and proceedings, of the Circuit 
Court of Madison, in a case wherein the said Lynes 
was defendant to an indictment, and upon which 
he was convicted,—great error existed—this Court 
awarded a writ of error. 

The record returned in obedience to said man- 
date, disclosed—that at the October term, eighteen 
hundred and thirty-four, of the Circuit Court of 
Madison, an indictment was found against George 
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Lyons, Solomon Smith, John Ogden and Hugh 
Glingham, for the offence of playing at cards. 

The plaintiff in error being called to his trial on 
this indictment, plead the following plea, to wit— 

“George Lynes, indicted by the name of George 
Lyons, in his own proper person, cometh into Court 
here, and having heard the said indictment read, 
saith, that his name is, and always hath been, from 
his nativity, George Lynes, and by that name hath 
always hitherto, been called or known, without 
this that he, the said George Lynes, now is, or at 
any time hitherto, hath been called or known by 
the name of Lyons, as by said indictment, is sup- 
posed: And this, he the said George Lynes, is ready 
to verify—Wherefore, he prays judgment of the 
said indictment, and that the same may be quash- 
ed, &c.” 

A demurrer was sustained by the Court to this 
plea, and upon not gualty, the defendant was con- 
victed of the offence charged. 


Argued here by MW’ Clung for the plaintiffin error, 
and by the Attorney General, contra. 


COLLIER, J.—This Court at its last term, on 
the application of the plaintiff in error, awarded a 
writ of error to the Circuit Court of Madison, di- 
recting the clerk of that Court, to send up a full and 
complete transcript of the record of his indictment 
and conviction at the suit of the State, for playing “at 
a game of cards, in a public house, &c.” which record 
is here regularly returned, with the writ of error. 

As the present, is the first case of a criminal 
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prosecution, ever brought here by process, from 
this Court, it may not be out of place, briefly to 
state the reasons on which we place our right, to 
revise the judgments of the Circuit Court in such 
cases, by writs of error. 

By the first section of the fifth article of the con- 
stitution of Alabama, it is declared that the judi- 
cial power of the State, shall be vested in one Su- 
preme Court, Circuit Courts to be holden in each 
county in the State, and such inferior Courts of law 
and equity, not to consist of more than five mem- 
bers, as the General Assembly, may from time to 
time direct, ordain, and establish. 

By the second section of the same article, the Su- 
preme Court is vested with appellate jurisdiction 
only, co-extensive with the State, under such re- 
strictions and regulations, as from time to time, may 
be prescribed by law: Provided, that it shall have 
power to issue writs of injunction, mandamus, quo 
warranto Habeas Corpus, and such other remedial 


wrils as may be necessary to give it a general su- 
perintendance and control over inferior jurisdic- 
tions. 


The constitution clearly invests this Court with 
the right of supervision, over the judgments of sub- 
ordinate jurisdictions; but the legislature have 
omitted to prescribe the mode, by which judgments 
in criminal cases, shall be brought up for revision, 
leaving undefined the “restrictions and regulations,” 
contemplated by the constitution in this particu- 
Jar. 

The Proviso to the second section, gives the right 
to issue such remedial and original writs, as may 
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be necessary to give efficiency to the constitutional 
powers of this Court. We have no power to frame 
writs for this purpose, but must adopt such as are 
known to the law. Let us then enquire, whether 
the writ of error is of common law ovigin, and what 
is its office. 

In Coke upon Littleton, (288 b.) and in Bacon's 
Abridgement, (2. vol. 187.) a writ of error is said to 
be an original writ, issuing out of the Court of 
Chancery, in the nature as well of a cerizorari to re- 
move a record from an inferior into a superior Court, 
as of a commission to the Judges of such superior 
Court, to examine the record, and to aflirm or re- 
verse it, according to law; and lies where a party 
is aggreived by any error in the foundation, pro- 
ceeding, judgment, or execution of a suit in a Court 
ofrecord. This writ does not owe its origin toa 
statute. Its uses have been in some instances di- 
rected by the legislature, and as a remedial process, 
it has in some cases been extended. Its name in- 
dicates its true purpose. And in the case of The 
Queen vs Paty,* it was held to be grantable in all 52 5" 
cases ex debito justilie, except in treason and felony. 
(See further to the same effect, a very elaborate 
note to Saunders Reports—2 vol. 100-n, 1.) 

In treason and felony, it was necessary to obtain 
the King’s consent, before the writ could issue — 

The People vs Yates.t +6 John. 
In England, the King is esteemed as the fountain 8. 337. 

of justice, and the Supreme Magistrates of the 

Kingdom, entrusted with the whole executive pow- 

er of the law. No Court whatsoever, within the 

Kingdom or its dependencies, can claim any jurisdic- 
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Ab. 96. 
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tion, unless it some way or other, derive it from 
the Crown.* 'The Judges are his representatives, 
and derive their powers from him. 

Now in this country, the Chief Executive Ma- 
gistrate of the State, possesses no judicial powers. 
Such as are compatible with our form of govern- 
ment, and which were exercised by the King in 
England,—by our constitution, have devolved upon 
the judiciary. ‘The writ of error, being a common 
law writ, and necessary to the exercise of the con- 
stitutional powers of this Court, we consider our 
right to issue it unquestionable. How far the le- 
gislature may trammel this right by “restrictions and 
regulations,” is any inquiry which need not be 
made. It is enough for us, that these have not yet 
been enacted. 

To examine the case as presented, the only er- 
ror relied on, which we deem it necessary to con- 
sider, is that which brings to our view, the judg- 
ment of the Circuit Court, sustaining the demurrer 
for the defendant in error, to the plea in abatement 
of the plaintiff. This plea asserts that the plain- 
tiffs, name is George Lynes, and not George Lyons, 
as he is charged in the indictment. 

The demurrer admits the truth of the plea, and 
the only question to be determined, is whether the 
matter of it be fatal to the indictment. 

Hawkins} lays it down, that a defendant cannot 
take advantage of a mistaken sur-name in the in- 
dictment, though he may of a mistaken christian 
name; though, the sur-name by which he is descri- 
bed, hath no affinity with his true one, and he was 
never known by it. 
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Lord Chief Justice Hale* states the law as Ham- x» p 
kins does, and refers to some very old authors, the 175-6. 


correctness of which he questions, and remarks that 
it is always safest to allow the plea of misnomer, 
both as to the sur-name and christian name. It is 
difficult to discover why the distinction between the 
one name and the other should ever have been in- 
troduced—it must have been upon some refinement 
of reasoning, Which has become antiquated and ob- 
solete. 

Modern decisions make no distinction between a 
misnomer of the sur-name and christian name. In 
either case, if it be substantial, it is good cause for 
an abatement of the proceedings. 

The usual criterion by which it is determined, 
whether there should be an issue to the jury upon 
the plea, is to inquire if the name disclosed in the 
plea, has the same sound with that set out in the 
tndiciment. If it has, the plea does not contain 
abateable matter. Let us try the plea by this test: 
Lynes is a name of but one syllable, while Lyons 
is aname of two, and conveys to the ear, sounds 
quite dissimilar. 4M’ Cann for M’ Carn was held to 


> ° ° ry ; ' F 
be a fatal variance in Zannet’s case.t So Shake-tRuss. § 
Ry. 351. 
t10 East. 
83. 

§5 Taunt. 
14. 


peare for Shakespeare, in Shakespear's case.{  Tar- 
bart for Tabart, was held bad in Bingham vs Dick- 
2¢.§ 

The Allorney General has refered us to a note in 
Roscoe’s Criminal Evidence, (page 80.) where it is 
stated that Harris was alleged in the indictment 
instead of Harrison, the true name, though he was 
sometimes called by the former. And the Supreme 
Court of Tennesse. in the case of the Stat. 

> P 34 
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*1 Over, France* held that there was no variance. We 
R. 434. have not the report of that case before us, but if it 
were examined, we think it would be found to be 
a case of larceny, in which property charged to 
have been stolen, was alleged to be the property 
of Harris—-thathis true name was Harrison, though 
he was sometimes known by the former name— 
that there was no plea in abatement, and that the 
rule of tdem soans, had no influence upon the de- 
cision. 
Our opinions are, that the demurrer to the plea, 
should have been overruled. 
The judgment is therefore reversed. 
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